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IN THE COURT OF APPEALS OF IOWA

No. 3-779 / 03-0033

Filed November 26, 2003

IN RE THE MARRIAGE OF RICHARD A. BISSEN and

ALICIA MARTIN CARLOS BISSEN
Upon the Petition of

RICHARD A. BISSEN,


Petitioner-Appellant,

And Concerning

ALICIA MARTIN CARLOS BISSEN,


Respondent-Appellee.


Appeal from the Iowa District Court for Pottawattamie County, Leo Connolly, Judge.


Richard Bissen appeals from the provisions of the district court’s modification of the parties’ dissolution decree.  AFFIRMED.


Norman Springer of McGinn, McGinn, Jennings & Springer, Council Bluffs, and Bruce Fleming, Council Bluffs, for appellant.


Aaron Rodenburg of Law Offices of Aaron W. Rodenburg, P.C., Council Bluffs, for appellee.


Heard by Huitink, P.J., and Zimmer and Miller, JJ.

HUITINK, P.J.

I.  Background Facts and Proceedings


Richard and Alicia’s marriage was dissolved on October 26, 1999.  Their decree incorporated a stipulation providing for joint custody of their two children:  Brian, born in 1993, and Nicole, born in 1996.  Richard was granted physical care subject to Alicia’s visitation rights.  No provision was made for child support.  Alicia was not represented by counsel in the October 1999 dissolution proceedings.


At the time the decree was entered, Richard was serving in the military.  Although a resident of Iowa, Richard was living in Maryland with Alicia and the children.  In March 2001 Richard and the children moved to Guam where he was assigned by the military.


These proceedings began with Richard’s May 2002 application to modify the October 1999 decree by requiring Alicia to pay child support.  Alicia resisted and also requested modification of the decree’s physical care provisions.  In addition, Alicia filed an application requesting the court to cite Richard for contempt based on his failure to allow her to visit the children as required by the decree.  The court declined to cite Richard for contempt and instead entered an order specifying the terms and schedule for Alicia’s telephone visits with the children.


Trial on the parties’ modification applications was scheduled for September 19, 2002.  On September 18, Alicia requested a continuance to make necessary travel arrangements to attend the trial.  Richard resisted.  The district court denied Alicia’s motion, and the modification hearing proceeded as scheduled.  Alicia was present at the hearing.  Although Richard did not attend the hearing, he was represented by counsel.


The district court found that Alicia established the required substantial change in circumstances warranting modification.  The circumstances cited by the court included Richard’s remarriage and move to Guam.  In addition, the court noted:

[S]ince the commencement of this action and although [Alicia] has had some telephone visitations, [Richard] has repeatedly denied [Alicia] visitation and [Alicia] has made numerous attempts to establish and exercise visitation since [Richard’s] move to Guam.  As a consequence, [Richard] denied [Alicia’s] right to decision-making for the schooling and medical treatment of the children.

The court also found Richard continued to deny and hinder Alicia’s visitation, even after the court ordered a specific telephone visitation schedule.  The court ultimately concluded the children should be placed in Alicia’s physical care and that Alicia would be more supportive of Richard’s relationship with the children.  Richard was ordered to pay child support, and the court established a new visitation schedule.


Richard filed a motion for a new trial, claiming he believed only the issue of child support would be heard by the court on September 19, and that if he had known the issue of custody would be heard, he would have attended the trial.  He obtained new counsel and claimed he received ineffective assistance at the modification hearing.  The district court denied Richard’s request for a new trial.  Richard appeals.


II.
New Trial

Richard contends the district court should have granted his motion for a new trial based on his claim he received ineffective assistance of counsel at the modification hearing.  The district court has broad, but not unlimited, discretion in ruling upon a motion for new trial.  Iowa R. App. P. 6.14(6)(c).


“The general rule in civil cases is a claim of inadequate representation is not a sufficient basis for granting a new trial.”  In re Marriage of Johnson, 499 N.W.2d 326, 327 (Iowa Ct. App. 1993).  “The law regards the neglect of an attorney as the client’s own neglect, and will give no relief from the consequences thereof.”  Jones v. Leech, 46 Iowa 186, 187 (1877).  “It is a rule well settled, and necessary for the orderly and timely discharge of the business of the courts, that a client be charged with the neglect of his attorney.”  Iowa Cord Tire Co. v. Babbitt, 195 Iowa 922, 929-30, 192 N.W. 431, 434 (1923).


Richard has cited cases from other jurisdictions.  We, however, find these cases unpersuasive.  The law in Iowa is well settled.  A new trial will not be granted in a civil case based on a claim of ineffective assistance of counsel.  See Johnson, 499 N.W.2d at 327.  The district court did not abuse its discretion by denying Richard’s motion for a new trial, and we affirm on this issue.


III.
Modification

Richard claims the district court should not have modified the parties’ dissolution decree.  He asserts Alicia failed to show a substantial change in circumstances.  He also contends a modification of physical care is not in the children’s best interests.


Modification hearings are reviewed de novo.  Iowa R. App. P. 6.4.  In child custody cases, the governing consideration is the best interests of the children.  Iowa R. App. P. 6.14(6)(o).  To change the custody set by a dissolution decree, the party seeking modification must establish by a preponderance of the evidence conditions have so materially and substantially changed since the decree the child’s best interests make the requested change expedient.  In re Marriage of Moore, 526 N.W.2d 335, 337 (Iowa Ct. App. 1994).  The parent seeking to take custody from the other must prove an ability to minister more effectively to the children’s well-being.  In re Marriage of Whalen, 569 N.W.2d 626, 628 (Iowa Ct. App. 1997).  This heavy burden comes from the principle that once custody has been fixed, it should be disturbed only for the most cogent reasons.  In re Marriage of Downing, 432 N.W.2d 692, 693 (Iowa Ct. App. 1988).


Under Iowa Code section 598.41(1)(c) (2001), the denial by one parent of the children’s opportunity to have meaningful contact with the other parent is a significant factor in determining the custody or physical care arrangement.  In re Marriage of Will, 489 N.W.2d 394, 399 (Iowa 1992); In re Marriage of Barry, 588 N.W.2d 711, 713 (Iowa Ct. App. 1998).  A court must consider the willingness of each party to allow the children access to the other party.  In re Marriage of Kunkel, 555 N.W.2d 250, 253 (Iowa Ct. App. 1996).  A custodial parent’s lack of cooperation with the noncustodial parent’s visitation and communication with the children may be considered a substantial change in circumstances warranting a modification of the dissolution decree.  Downing, 432 N.W.2d at 694; In re Marriage of Grabill, 414 N.W.2d 852, 853 (Iowa Ct. App. 1987).  


We, like the trial court, find Richard’s unannounced move to Guam and failure to respect Alicia’s visitation rights provide ample justification for modification of the original decree’s custodial provisions.  Richard’s conduct conflicts with the most fundamental objectives of joint custodial parenting and is presumptively detrimental to the children’s best interests.


We also find Alicia’s respect for Richard’s joint custodial role distinguishes her as the children’s preferred physical care provider.  Additionally, affidavits of several witnesses familiar with Alicia’s circumstances indicate she is able to provide the children with a secure and stable home in Alexandria, Virginia, where she currently resides with her husband, Steven.  The district court’s modification decree is therefore affirmed.


AFFIRMED.






