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IN THE COURT OF APPEALS OF IOWA 

No. 3-590 / 03-0355

Filed September 10, 2003

IN RE THE MARRIAGE OF ROBERTA LYNN MARTIN

and BRETT L. MARTIN

Upon the Petition of

ROBERTA LYNN MARTIN,


Petitioner-Appellee/Cross-Appellant,

And Concerning

BRETT L. MARTIN,


Respondent-Appellant/Cross-Appellee.



Appeal from the Iowa District Court for Page County, James S. Heckerman, Judge.  



Respondent appeals, and Petitioner cross-appeals, from the district court’s order in equity.  AFFIRMED IN PART; REVERSED IN PART.


Charles Hannan, of Reilly, Petersen, Hannan & Dreismeier, P.L.C., Council Bluffs, for appellant.


J.C. Salvo, of Salvo, Deren, Schenck & Lauterbach, P.C., Harlan, for appellee.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.  

EISENHAUER, J.

Brett Martin appeals, and Roberta Martin cross-appeals, from the district court’s order in equity.  Brett contends the court exceeded its power in dividing assets accumulated during the parties’ cohabitation.  Roberta contends the court erred in concluding she failed to prove the parties maintained a common law marriage.  Our review is de novo.  Iowa R. App. P. 6.4.


Brett and Roberta Martin were married in December 1988.  They divorced in July 1990, in an alleged attempt to obtain financial aid for Roberta to attend college.  In early 1992, Brett and Roberta began cohabitating once again.  Over the years, the parties identified themselves as divorced or married depending on the situation.  In May 2002, Roberta filed a petition for dissolution of marriage, alleging the parties had a common law marriage.  In its January 2003 order, the district court concluded Roberta failed to meet her burden of proving the existence of a common law marriage.  

Upon our de novo review of the record, we agree the evidence of a common law marriage is conflicting.  The three elements necessary to find a common law marriage are: (1) present intent and agreement to be married; (2) continuous cohabitation; and (3) public declaration that the parties are husband and wife.  Conklin by Johnson-Conklin v. MacMillan Oil Co., 557 N.W.2d 102, 105 (Iowa Ct. App. 1996).  Here, the parties maintained continuous cohabitation.  Likewise, each party, at times, held themselves out to be married.  However, there were instances when each party acknowledged they were not married.  Finally, Roberta contends she was of the belief the parties intended and agreed to be married, while Brett testified to his belief the parties have remained unmarried since 1990.  As the district court noted, the evidence is close, but Roberta has failed to prove the existence of a common law marriage by a preponderance of the evidence.

Brett contends the district court violated his freedom to contract when it divided his property.  We recognize that the district court has general equitable jurisdiction to enter a decree dividing property and awarding child custody and support between unmarried cohabitants.  Metten v. Benge, 366 N.W.2d 577, 579 Iowa 1985).  We reject Brett’s argument.


Finally, Brett contends the court erred in awarding Roberta $2000 in attorney fees.  Generally, a party has no claim for attorney fees as damages in the absence of a statutory or written contractual provision allowing such an award.  Williams v. Van Sickel, 659 N.W.2d 577, 579 (Iowa 2003).  However, a party may obtain common law attorney fees if they can prove that the culpability of the opposing party's conduct exceeds the “willful and wanton disregard for the rights of another” standard required to prove punitive damages.  Id.  As Roberta has not met that burden, the district court erred in awarding her attorney fees.
We affirm the portion of the district court’s order denying the existence of a common law marriage and dividing the parties’ assets.  We reverse the court’s award of attorney fees to Roberta.


AFFIRMED IN PART; REVERSED IN PART.
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