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IN THE COURT OF APPEALS OF IOWA

No. 3-308 / 03-0384 

Filed May 14, 2003

IN THE INTEREST OF S.J., JR.,


Minor Child,

H.R., Mother,


Appellant,

S.J., SR., Father,


Appellant.



Appeal from the Iowa District Court for Polk County, Karen Romano, Judge.  


A mother and a father each appeal an order terminating their parental rights to one child.  AFFIRMED.

Christopher Kragnes, Des Moines, for appellant-mother.


Bryan Tingle, Des Moines, for appellant-father.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, John Sarcone, County Attorney, and Celene Coffman, Assistant County Attorney, for appellee-State.


Amy Kepes of Youth Law Center, Des Moines, for minor child.


Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

MILLER, J. 

Heather is the mother, and Shane the father, of Shane, Jr., born in October 1996.  Both parents’ parental rights were terminated February 12, 2003.  Both appeal.  We affirm.  


Heather and Shane were at one time married, but had been divorced by the time of juvenile court proceedings involving Shane, Jr., who was living with Heather.  Shane, Jr. was adjudicated a child in need of assistance (CINA) on May 21, 2001, pursuant to Iowa Code sections 232.2(6)(b) (Supp. 2001) (child whose parent or other member of the household has physically abused or neglected the child, or is imminently likely to do so) and 232.2(6)(c)(2) (failure of the child’s parent to exercise a reasonable degree of care in supervising the child).  The adjudication was “for the reasons set forth in the [CINA] Petition,” which stated in relevant part:


Child’s mother has 4 confirmed reports of Denial of Critical Care/failure to supervise relating to the care of this child in recent months; mother demonstrates an inability to protect her child; she has not been cooperative with services provided to assist her; mother has left this child in the care of an adolescent care taker who has been physically and sexually abusive to Shane [,Jr.]; this child is in need of the Court’s protection.

The adjudication order placed temporary legal custody of Shane, Jr. with Heather, subject to Department of Human Services (DHS) supervision.  The order required both parents to attend parenting classes.  


Heather had begun living with a male friend, Steve, in March 2000.  Steve had a teen-age son, Steve, Jr., who lived with him.  A July 17, 2001 CINA disposition order placed temporary legal custody of Shane, Jr. with Heather under DHS supervision.  The order prohibited contact between Steve, Jr. and Shane, Jr.  It further ordered that Steve, Jr. not live in the same house as Shane, Jr.  These requirements were based on Steve, Jr.’s physical and sexual abuse of Shane, Jr.  Shortly thereafter Heather was evicted or separated from Steve, and gave Shane, Jr. to Shane to care for.  An August 14, 2001 order placed temporary legal custody of Shane, Jr. with Shane, subject to DHS supervision.  


A CINA review hearing was scheduled for October 9, 2001, with custody as a contested issue.  At the time of that hearing Heather informed the court she had ended her relationship with Steve, had a job, had secured housing, and lived quite a distance from Steve.  DHS supported Heather regaining custody of Shane, Jr.  Due to insufficient time the hearing was continued to November 20.  


Heather had lied about ending her relationship with Steve, having a job, and living at a substantial distance from Steve.  The DHS felt Heather was in no position to care for Shane, Jr.  Shane had been living with his mother, who was the person actually providing Shane, Jr.’s care.  The DHS did not view Shane as an adequate care giver, and requested that Shane, Jr. be placed in foster care.  Shane sought a continuance, claiming he had no notice of the DHS request.  The hearing was continued to December 19 at his request.  


By the time of the December 19 hearing Shane had moved from his mother’s home and left Shane, Jr. with her.  Shane failed to appear for the hearing.  Heather was apparently without stable housing and employment and agreed to Shane, Jr. being placed with Shane’s mother.  The State withdrew its request that Shane, Jr. be placed in foster care.  The juvenile court ordered Shane, Jr. placed in Shane’s mother’s custody, subject to DHS supervision.  It ordered that the order prohibiting contact between Steve, Jr. and Shane, Jr. be expanded to prohibit contact between Steve and Shane, Jr.  


On February 27, 2002, the juvenile court ordered that there be no contact between Steve, to whom Heather was by then engaged, and Shane, Jr.  The order was based on a founded report that Steve had also sexually abused Shane, Jr.  On March 1, 2002, Heather married Steve.  


On July 17, 2002, the juvenile court ordered that Shane, Jr. be placed in DHS custody for foster care placement.  The order was based on the receipt of information that Shane’s mother’s husband, with whom she was living, had years earlier been convicted of sexual abuse.  It was later confirmed that he had been convicted of lascivious acts with a daughter.  


The State filed a petition to terminate parental rights on August 21, 2002.  The juvenile court scheduled a pretrial conference for September 26 and the termination of parental rights hearing for October 9.  A September 26 pretrial conference order set the termination of parental rights hearing for December 18, and an October 8 order confirmed that the October 9 hearing was cancelled and re-set for December 18.  


Shane did not appear for the December 18 hearing.  His attorney moved for a continuance, stating that after a long period of unemployment Shane had started orientation for a new job that day or the previous day and felt it important to be at work in order to keep the job.  After hearing arguments, including resistances by the State and by Shane, Jr.’s attorney and guardian ad litem, the juvenile court denied the motion, finding Shane, Jr. needed to have the matter resolved.  Following an extended evidentiary hearing the juvenile court terminated both parents’ parental rights on February 12, 2003, pursuant to Iowa Code sections 232.116(1)(d) (child adjudicated CINA after finding child physically or sexually abused or neglected as the result of acts or omissions of one or both parents, subsequent to adjudication the parents were offered or received services to correct the circumstances but the circumstances continued to exist) and 232.116(1)(f) (child four or older, adjudicated CINA, removed from parents for twelve consecutive months, cannot be returned to parents).  


Both Heather and Shane appeal.  Shane claims the juvenile court erred in overruling his motion for continuance.  Each contends the juvenile court erred in (1) finding the State had proved the elements necessary for termination of their respective rights under section 232.116(1)(d); (2) finding the State had proved the fourth element necessary for termination of their respective rights under section 232.116(1)(f); and (3) terminating their respective parental rights as termination was not in Shane, Jr.’s best interest.  


Continuance.  We review a trial court’s ruling on a motion for continuance under an abuse of discretion standard and will reverse only if injustice will result to the party desiring the continuance.  In re C.W., 554 N.W.2d 279, 281 (Iowa Ct. App. 1996).  As of the December 18, 2002 termination hearing, the termination petition had been pending four months.  The CINA case had begun twenty-one months earlier.  Shane, Jr. needed resolution of the issues and permanency.  Shane had been aware of the hearing date for some two and one-half to three months.  He did not seek a continuance until the commencement of the hearing.  We conclude the juvenile court did not abuse its discretion by denying his motion to continue the termination hearing.  


Scope of Review.  


We review termination proceeding de novo.  Although we are not bound by them, we give weight to the trial court’s findings of fact, especially when considering credibility of witnesses.  The primary interest in termination proceedings is the best interests of the child.  To support the termination of parental rights, the State must establish the grounds for termination under Iowa Code section 232.116 by clear and convincing evidence.  

In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  

Section 232.116(1)(f).  When the juvenile court terminates parental rights on more than one statutory ground, we need only find grounds to terminate under one of the statutory grounds cited by the juvenile court in order to affirm.  In re A.J., 553 N.W.2d 909, 91 (Iowa Ct. App. 1996).  


Each parent challenges only the fourth element of section 232.116(1)(f), that Shane, Jr. cannot be returned to their custody.  We find the State proved the statutory ground as to each parent under section 232.116(1)(f).  


Heather allowed Shane, Jr. to be exposed to Steve, Jr.’s physical and sexual abuse.  She saw nothing wrong with Shane, Jr. being placed with Shane’s mother, despite the fact Shane, Jr. had been subjected to sexual abuse and Shane’s mother’s husband had been convicted of committing a sexual offense involving a child.  Heather married Steve, despite Steve having sexually abused Shane, Jr.  She missed individual therapy appointments and had not completed recommended individual therapy.  Her primary goal throughout the juvenile court proceedings has been to reunite herself and Shane, Jr. with Shane, Jr.’s abusers, Steve and Steve, Jr.  She testified she planned to leave Steve, find a place to live, and find a job.  However, she acknowledged she was not in a position to have Shane, Jr. returned to her and expressed the opinion that it would probably take her sixty to ninety days to do the things necessary to be in such a position.  Her testimony that she intended to do these things and thus be able to provide a home for Shane, Jr. is lacking in credibility as a result of her earlier, untruthful statements to the same effect and the fact she had taken no steps to do so as of the termination hearing.  We conclude the State has proved by clear and convincing evidence Shane, Jr. cannot be returned to Heather’s custody at the present time or within the reasonably foreseeable future without being subject to some harm which would justify his adjudication as a child in need of assistance.  


Shane has never shown a real, abiding interest in Shane, Jr. and his welfare.  He has always been willing to allow others to provide for Shane, Jr. and raise him.  He has relied on others to do so.  When Shane, Jr. was in his legal custody during the CINA proceeding, he relied on his mother for Shane, Jr.’s care.  In fact, Shane moved away and left Shane, Jr. with his mother.  There is not a close bond between Shane and Shane, Jr.  


Shane has not participated to a reasonable extent in available and recommended services.  He has been inconsistent in attending scheduled visits with Shane, Jr.  Shane has not inquired about Shane, Jr. when Shane, Jr. has been living with other family members or in foster care.  He has allowed Shane, Jr. to be alone with other children, resulting in sexual play.  Shane engaged in unauthorized, unsupervised visitation with Shane, Jr., in violation of a court order.  He failed or refused to attend several court hearings during the CINA case.  He did not attend the hearing on December 19, 2001, a hearing that had been continued to that date at his request.  At that hearing, attended by his attorney, he took no position on where Shane, Jr. should be placed, apparently being willing to have him returned to Heather and thus to Steve’s home.  


We conclude the State has proved by clear and convincing evidence that Shane, Jr. cannot be returned to Shane’s custody at the present time or within the reasonably foreseeable future without being subject to some harm which would justify his adjudication as a child in need of assistance.  


Best interests.  Shane, Jr. is a special needs, undersocialized child who engages in inappropriate sexual play and acting out, no doubt in whole or in large part as a result of his sexual victimization.  Heather does not have the ability, commitment, stability, or environment to parent him, provide for him, and meet his special needs.  Shane does not have the interest, ability, or commitment to do so.  Shane, Jr.’s therapist testified credibly that lacking permanency is damaging to a child like Shane, Jr., and in his opinion Shane, Jr. is adoptable.  It is not in the best interest of children to keep them in temporary foster homes while the natural parents get their lives together.  In re C.K., 558 N.W.2d 170, 175 (Iowa 1997).  Shane, Jr. needs and desires permanency, which at this point in time requires termination of his parents’ parental rights.  We agree with the juvenile court that termination of parental rights is in Shane, Jr.’s best interest.  


AFFIRMED.

