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IN THE COURT OF APPEALS OF IOWA

No. 3-692 / 03-0440
Filed November 26, 2003

IN RE THE MARRIAGE OF SANDY KAY CARLSON and RICK JOHN CARLSON
Upon the Petition of

SANDY KAY CARLSON,


Petitioner-Appellant,

And Concerning

RICK JOHN CARLSON,


Respondent-Appellee.


Appeal from the Iowa District Court for Davis County, E. Richard Meadows, Jr, Judge.


Sandy Carlson appeals from the child custody provisions of the decree dissolving her marriage to Rick Carlson.  AFFIRMED.

Alexander Rhoads of Babich, Goldman, Cashatt & Renzo, P.C., Des Moines, for appellant.


Anne Clark of Hopkins & Huebner, Des Moines, and James McGrath,  McGrath & McGrath, P.C., Keosauqua, for appellee.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

HECHT, J.

Sandy Carlson appeals from the child custody provisions of the decree dissolving her marriage to Rick Carlson.  We affirm.

I.  Background Facts and Proceedings.  Sandy Carlson filed a petition for dissolution of marriage on September 13, 2000.  She and her husband, Rick, agreed on the terms of the dissolution except the issue of the physical care of their son, Levi.  Levi, born September 25, 1998, is the only child of the marriage, although Sandy has three other children: Toni, born April 8, 1987; Justin, born January 1990; and Mike, born September 7, 1991.  While Sandy contends Rick is also Justin’s father, paternity was never established, and Justin has been legally adopted by Sandy’s parents.    


In January, 2001, Sandy and Rick requested a home study.  The court granted their motion.  After the first study was completed by Gary Ogren of American Homestudy, Sandy requested another.  Although Rick resisted Sandy’s motion for a second home study, the district court granted it.  Sandy then obtained a custody evaluation from Dr. Steiner.


Trial was held on October 8 and 9, 2002.  Sandy presented the testimony and custody evaluation of Dr. Steiner, who recommended Levi be placed with Sandy.  Rick presented the testimony and home study of Mr. Ogren, who recommended Levi be placed with Rick.  Both experts testified that Levi shares a close relationship with his half-siblings and is particularly close to Mike.  

The district court issued its decree on December 2, 2002, dissolving the marriage and placing Levi in the physical care of Rick.  Sandy appeals.

II.  Scope of Review.  Dissolution of marriage proceedings are tried in equity, and our review is de novo.  In re Marriage of Knickerbocker, 601 N.W.2d 48, 50-51 (Iowa 1991).  We give weight to the fact-findings of the trial court, especially when considering the credibility of witnesses, but are not bound by them.  In re Marriage of Wessel, 520 N.W.2d 308, 309 (Iowa Ct. App. 1994).  Our primary consideration is the best interests of the children.  Id. 

III.  Physical Custody of Levi.  Sandy contends Levi should remain in her home because it is not in his best interests to be separated from his siblings.  She argues that Iowa courts have directed that siblings “should be separated only for compelling reasons.”  In re Marriage of Quirk-Edwards, 509 N.W.2d 476, 480 (Iowa 1993).   


Rick admits Iowa courts have expressed a preference for keeping siblings together, but argues that this preference is not an ironclad rule.  He contends that other factors weigh in favor of separating Levi from his siblings and placing him with Rick.  He points out that there is a significant age difference between Levi and the other children, that two of Sandy’s children do not live with her full-time, and that Toni is likely to interfere with Levi’s relationship with Rick.  

Upon our de novo review of the record, we acknowledge the findings of both experts that Levi is closely bonded to all three of his siblings.  However, we note that Levi is eight years younger than Mike, his closest sibling.  The record indicates that while Justin does spend a significant amount of time in Sandy’s home, he resides with Sandy’s parents.  The record also shows that Mike spends long summers in Colorado with his father and that Toni has moved in and out of Sandy’s house.
  Further, we fear the ill feelings Toni harbors for Rick may well compel her to interfere with Levi’s relationship with his father.  After considering the difference in ages of the siblings, the actual time the children would be together if Levi is placed with Sandy, and the likelihood that Toni would interfere in Levi’s relationship with his father, see In re Marriage of Will, 489 N.W.2d 394, 398 (Iowa 1992), we find these circumstances outweigh the presumption in favor of keeping the siblings together.  


We share the district court’s concern about Sandy’s lack of stability and tendency toward frequent successive relationships.  Sandy has had multiple residences since she and Rick separated, as well as multiple paramours living in her household.  Also of concern is Sandy’s apparent lack of knowledge of her older children’s academic and attendance problems.  We find it is in Levi’s long- term best interests to be placed in Rick’s physical care.  Accordingly, we affirm the district court’s placement of Levi with Rick.


AFFIRMED.

� At trial, Toni testified that she moved out because Rick hit her, a story the district court found incredible.  However, she did not move back into Sandy’s house until four months after Rick had left the home.





