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IN THE COURT OF APPEALS OF IOWA

No. 3-352 / 03-0448

Filed May 29, 2003

IN THE INTEREST OF J.B. AND C.B., Minor Children,

C.B., Father,


Appellant,

K.B., Mother,


Appellant.


Appeal from the Iowa District Court for Polk County, Karla Fultz, Associate Juvenile Judge.


Parents appeal the order terminating their parental rights to two children.  AFFIRMED.


Edward Bull, Des Moines, for appellant-father.


J. Mayer, Des Moines, for appellant-mother.


Thomas J. Miller, Attorney General, Tabitha Gardner, Assistant Attorney General, John Sarcone, County Attorney, and Jon Anderson, Assistant County Attorney, for appellee.


Victoria Meade, Des Moines, for children.


Considered by Sackett, C.J., and Huitink and Vogel, JJ.

VOGEL, J.


Kelly and Charles are the parents of Justin, born October 30, 1992, and Crystal, born December 2, 1993.  On June 19, 2001, Justin and Crystal were adjudicated in need of assistance (CINA) pursuant to Iowa Code section 232.2(6)(b), (c)(2), and (n), with custody in the Department of Human Services (DHS) for foster care placement.  By July 2, 2001, Justin and Crystal were  returned to the custody of their mother provided she stay a resident of the House of Mercy.   On October 3, 2001, Kelly took the children from the House of Mercy, and they were subsequently returned to the custody of DHS and placed in foster care.  Following a joint permanency and termination hearing, the juvenile court terminated the mother’s rights to both children pursuant to Iowa Code sections 232.116(1)(d), 232.116(1)(f) and 232.116(1)(l) (Supp. 2001); and the father’s rights were terminated pursuant to sections 232.116(1)(b), 232.116(1)(d), 232.116(1)(e) and 232.116(1)(f) (Supp. 2001).  Kelly and Charles appeal this order. 


We review termination orders de novo.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).  Our primary concern in termination proceedings is the best interests of the children.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  While the district court terminated the parental rights on more than one statutory ground, we will affirm if at least one ground has been proven by clear and convincing evidence.  In re R.R.K., 544 N.W.2d 274, 276 (Iowa Ct. App. 1995).


On appeal Kelly contends (1) the juvenile court should have entered a permanency order placing the children in the permanent guardianship of the maternal grandmother, (2) termination was not supported by clear and convincing evidence, and (3) termination is not in the children’s best interests.  Charles asserts (1) the termination is not supported by clear and convincing evidence, (2) termination is not in the children’s best interests, and (3) the district court erred in denying his motion to dismiss.


As an initial matter, Kelly argues that the district court erred in determining a permanency order was not appropriate.  Kelly asserted that the children’s maternal grandmother, Karen, was a suitable family placement for Justin and Crystal.  Karen has custody of Kelly’s teenage daughter, Ashley, and expects to gain custody of Kelly’s teenage son, Brandon, after he is released from treatment for mental health issues.  The juvenile court, however, found this would be an inappropriate placement as the maternal grandmother has difficulties coping with these older children and adding Justin and Crystal would not be in their best interests to meet their needs.  We agree with the juvenile court and affirm.
Charles argues the juvenile court erred in denying his motion to dismiss due to improper service of the CINA petition.   The juvenile court acknowledged that the State improperly served the documents but found that the record reflects he was present at the removal hearing and at the pretrial conference on the same day.  Charles had actual notice of the proceedings as he received a copy of the no-contact order and a subpoena to appear at the CINA hearing.  Testimony evidenced that Charles shared this information with his parents.  Further, Charles filed a request for an attorney with the court.  We agree with the juvenile court that, while Charles was not properly served with notice, he did in fact have actual notice of the hearings.


On our de novo review we conclude the State presented clear and convincing evidence supporting the statutory elements for termination as to both parents and that termination is in Justin’s and Crystal’s best interests.  As noted, Kelly’s and Charles’s parental rights were terminated under section 232.116(1)(f) which requires (1) the children are four years of age or older, (2) the children were previously adjudicated CINA, (3) the children had been removed from the physical custody of the parent for the previous twelve consecutive months, and (4) there is clear and convincing evidence that the children cannot  be returned to the  custody of the parents under Iowa Code section 232.102.  Justin and Crystal were ages nine and eight, respectively, at the time of hearing and had been adjudicated CINA.  There is no dispute the children were removed over twelve months prior to the termination hearing.  As far back as 1995, DHS was involved with this family, with five separate incidents of confirmed physical abuse by Charles and denial of critical care by Kelly.  While Kelly attended all weekly visits with Justin and Crystal supervised by Lutheran Social Services, she did not take advantage of the many other services provided by the State.  Kelly was diagnosed with Post Traumatic Stress Disorder, but did not want to participate in therapy.  At the time of the termination hearing, Kelly was unemployed and had been for several months.  Kelly has abused drugs since she was eleven or twelve.  She successfully completed the substance abuse treatment provided for her but has missed numerous scheduled drug screenings and tested positive for the more recent ones.  Kelly did not comply with the program at House of Mercy and was unsuccessfully discharged after she left with her children in violation of the court’s order.  Charles is a drug abuser and is currently serving a twenty-five year sentence for possession of a controlled substance.    



The record contains clear and convincing evidence that neither Justin nor Crystal can be returned to either of their parents’ homes, and we agree with the juvenile court that termination is in their best interests.


AFFIRMED.

� The petition of the intervenors, the paternal grandparents, was dismissed as untimely.





