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IN THE COURT OF APPEALS OF IOWA

No. 3-764 / 03-0604

Filed November 26, 2003

DAVID KAPLAN and JULIE KAPLAN,


Appellees,

vs.

BOARD OF REVIEW OF THE CITY OF SIOUX CITY, IOWA, SUSAN FEATHERS, Chairperson, STEVEN PAULSON, RODNEY LIVINGS, KATHLEEN FENCEROY, and DENNIS LAFFERTY, as members of the Board of Review of the City of Sioux City, Iowa, and MELVIN J. OBBINK, City Assessor in and for the City of Sioux City, Iowa,


Appellants.


Appeal from the Iowa District Court for Woodbury County, Jeffrey A. Neary, Judge.


Appellants appeal the district court’s finding of assessed valuation of taxpayers’ residential property.  AFFIRMED.

Jack Faith, Sioux City, for appellants.


Kenton Vriezelaar of Vriezelaar, Tigges, Edgington, Rossi, Botaro & Boden, L.L.P. Sioux City, for appellees.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

VOGEL, P.J.


The Sioux City Board of Review appeals the district court’s determination of the assessed valuation of David and Julie Kaplan’s residential property.  We affirm.


Background Facts.  In 1999, David and Julie Kaplan built a home in Sioux City for a total cost of $1,349,648.  As of January 1, 2001, the property was assessed at $776,700.  The Kaplans appealed the assessment to the Board of Review for Sioux City and the Board subsequently lowered the property assessment to $741,500.  The Kaplans further appealed to the district court.  For January 1, 2002, the property was again assessed at $741,500.  The Kaplans appealed to the Board of Review once again but the Board did not change the assessment.  The Kaplans further appealed to the district court, which consolidated both appeals for trial.


   The district court found the assessed valuations for both time periods, January 1, 2001, and January 1, 2002, should be reduced to $635,000.  The Board of Review appeals this ruling.


Scope of Review.  Our review of a tax protest is de novo.  Bartlett & Co. Grain v. Board of Review, 253 N.W.2d 86, 89 (Iowa 1977).  We defer to the district court’s findings, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).  We are especially deferential to the court’s assessment of the credibility of witnesses.  Id.  


Discussion.  The Board of Review argues that the Kaplans did not provide competent evidence of the fair market value of the residence to enable the district court to lower the assessed valuation.  The Kaplans contend that they carried their burden through the testimony of three disinterested expert witnesses and the Board failed to produce competent evidence to uphold its valuation of $741,500.


“All property subject to taxation shall be valued at is actual value . . . .”  Iowa Code § 441.21(1)(a) (2001).  The “actual value” of a property is “the fair and reasonable market value . . ..”  Iowa Code § 441.21(1)(b).  “Market value” is defined in the code as,

the fair and reasonable exchange in the year in which the property is listed and valued between a willing buyer and a willing seller, neither being under any compulsion to buy or sell and each being familiar with all the facts relating to the particular property.

Iowa Code § 441.21(1)(b).  The Kaplans assert that the Sioux City Assessor valued their property higher than its actual value.  See Iowa Code § 441.37(1)(b) (authorizing appeal where property is assessed for more than the value authorized by law).  An appealing property owner has a twofold burden on appeal: 1) the property owner bears the burden to prove that an assessment is excessive and 2) the appealing party “must establish what the correct valuation should be.”  Boekeloo v. Board of Review, 529 N.W.2d 275, 276-77 (Iowa 1995) (citing Heritage Cablevision v. Board of Review, 457 N.W.2d 594, 598 (Iowa 1990) and Iowa Code § 441.21(3)).  If the property owner “offers competent evidence by at least two disinterested witnesses that the market value of the property is less than the market value determined by the assessor,” the burden of proof shifts to the board of review to uphold the assessed value.  Iowa Code § 441.21(3).  


Iowa law prefers a comparable sales approach of establishing value using evidence of the sales price of the property being assessed or using evidence of comparable sales.  Iowa Code § 441.21(1)(b); Heritage Cablevision, 457 N.W.2d at 597.  The Iowa Code further provides, 

In the event market value of the property being assessed cannot be readily established in the foregoing manner, then the assessor may determine the value of the property using the other uniform and recognized appraisal methods including its productive and earning capacity, if any, industrial conditions, its cost, physical and functional depreciation and obsolescence and replacement cost, and all other factors which would assist in determining the fair and reasonable market value of the property but the actual value shall not be determined by use of only one such factor.  The following shall not be taken into consideration: Special value or use value of the property to its present owner, and the good will or value of a business which uses the property as distinguished from the value of the property as property.

Iowa Code § 441.21(2).  These alternative means of valuation may be used only when market value cannot be readily established using a comparable sales approach.  Boekeloo, 529 N.W.2d at 277 (citing Heritage Cablevision, 457 N.W.2d at 597).  


The Kaplans presented three expert witnesses at the hearing.  Rod Rentel, a real estate appraiser since 1979, testified that he used the comparable sales approach when appraising the property.  He compared six high-end homes in the Sioux City area, with similarities to the Kaplans’ home, that had sold in recent years.  Rentel estimated the market value of the Kaplans’ home to be $650,000.


Dave Urban, a certified general real property appraiser for eight years, appraised the home using the comparable sales approach and also the cost approach.  Using three comparable homes in the area, Urban estimated the property was worth $620,000 on April 11, 2002, the date of his report.  Using the cost approach method, Urban estimated the value of the house at $630,057.  


Colonel Krage, the Kaplans’ final witness, is a realtor with the necessary education to become an appraiser but has never taken the exam.  Krage, using the comparable sales method to determine the fair and reasonable market value of the Kaplan residence, compared nine high-end homes that had sold in Sioux City since 1999.  Krage testified he did not include any homes from Dakota Dunes, South Dakota, an exclusive high-end home subdivision located on a golf course, in the comparison because he believes it to be a different market than Sioux City, Iowa.  Krage estimated the property’s fair market value on January 1, 2001, was in the range of $625,000 to $650,000.  Krage further opined the property’s fair market value on January 1, 2002, was equal to or less than it was in 2001.


The district court recognized that,

valuation[s] of high end homes . . . is far from an exact science.  Each of the appraisers made adjustments in their appraisals that were inherently subjective.  Ultimately, the valuation experts were forced to give an opinion, based upon their professional judgment, of the actual market value of [the Kaplans’] home.

Finding the market for the Kaplans’ property was limited because of its design, cost, and limited pool of potential buyers, the district court concluded that the fair market value of the residence was $635,000 on both January 1, 2001 and 2002.


Upon our de novo review, we must determine if the Kaplans met their burden of production.  If they did, then the burden shifted to the Board to uphold its assessed valuation of the home.  See Iowa Code § 441.21(3).  If the Kaplans did not meet their burden to prove the Board’s assessment was excessive and establish the appropriate valuation, we must reverse the district court’s decision.  See Boekeloo, 529 N.W.2d at 276-77.  


The Board takes issue with the comparable properties used by the Kaplans’ experts and how the experts made adjustments for the differences in the “comparable” homes.  The Board complains that the quality ratings of the alleged comparable homes were not as high as the Kaplans’ property and the adjustments for square footage was inconsistent from property to property.  However, as the Kaplans point out, their home was custom built at a premium cost that they could not expect to recover in a current re-sale.  The homes used by the experts were other high-end homes in the area.  The experts made adjustments for the differences in the homes based on their experience in the appraisal business and variables in the market at that time.  We agree with the district court that these adjustments are subjective and made in accord with the experts’ prior experiences using different approaches.  We also defer to the district court’s credibility assessments, giving the Kaplans’ experts’ opinions great weight.  Iowa R. App. P. 6.14(6)(g).  We conclude that the Kaplans met their burden by providing three disinterested witnesses who testified to the market value of their home and that value was less than the Board’s assessment.  


As such, the burden shifted to the Board to uphold its assessment of the home.  The district court did not assign the same weight to the credibility of Keith Jones, one of two expert witnesses offered by the Board as it did to Kaplans’ three experts.  As noted by the court, Jones had never conducted an appraisal in the area nor was he familiar with the Sioux City market. Furthermore, Jones included property in his comparisons from Dakota Dunes, South Dakota, which the district court specifically excluded as “distorting the valuations of Sioux City properties.”  The Kaplans’ experts on the other hand, lived and worked in Sioux City for a number of years.  We defer to the district court’s credibility calls of the various experts, influencing the weight it assigned to the Kaplans’ valuation evidence.  We come to the same conclusion as the district court:  the Board failed to meets its burden in upholding its assessment.  The assessment of $635,000 by the district court for January 1, 2001 and January 1, 2002 is affirmed.  


AFFIRMED.

