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IN THE COURT OF APPEALS OF IOWA

No. 3-597 / 03-0622
Filed September 24, 2003

IN THE INTEREST OF R.A.J., Minor Child,

K.J., Mother,


Appellant.


Appeal from the Iowa District Court for Johnson County, Stephen C. Gerard II, District Associate Judge.


A mother appeals the modification of placement of her daughter in a child in need of assistance proceeding.  AFFIRMED.

L. Jay Stein of Stein, Moreland, Moore & Egerton, L.L.P., Iowa City, for appellant.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, J. Patrick White, County Attorney, and Deborah Minot, Assistant County Attorney, for appellee.


Amy Evenson of Larson & Evenson, guardian ad litem for minor child.


Considered by Vogel, P.J., and Mahan, J., and Brown, S.J.*

*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2003).

BROWN, S.J.


K.J. is the mother of a young daughter, R.A.J., now seven years old, the child involved in this child in need of assistance (CINA) proceeding.  The trial court granted the State's motions to modify the placement of R.A.J. and to waive further reunification efforts.  K.J. appeals
 and we affirm.


K.J., who has only an eighth grade education and was sexually abused and in foster care for several years as a child, is also the mother of two adult sons, B.J. and C.J.  The history of this family has indeed been a turbulent one.  Both B.J. and C.J. were adjudicated CINA as children and removed from K.J.'s home several times.  K.J. and her children have received multiple services from the Iowa Department of Human Services (DHS) over the years.  However, both B.J. and C.J. were adjudicated delinquents as well as adult criminals, both serving time in prison.  

R.A.J. was born in 1995.  She has been diagnosed as having learning difficulties and being developmentally delayed.  In 2000, while living with R.A.J. and K.J., B.J. sexually abused R.A.J.  K.J. delayed reporting this after she became aware of it.  She later stipulated to R.A.J.'s CINA adjudication and R.A.J. was placed in foster care.  As a result of this incident, B.J. was imprisoned and now is required to register as a sex offender.  

The other brother, C.J., has an extensive juvenile and adult criminal record.  He was placed out of K.J.'s home most of his teenage years.  He returned to K.J.'s home when he was seventeen.  Soon after, he was convicted of sexual assault and was incarcerated for two years.  He is also required to register as a sex offender.  Both C.J. and B.J. are subject to a court-imposed no contact orders respecting R.A.J.


In March 2002, R.A.J. was returned to K.J.'s care on a trial basis.  During the review process, concerns were raised that C.J. was spending time in K.J.'s home, despite the no contact order and repeated instructions that she should allow no contact between R.A.J. and C.J.  The court strongly admonished K.J. that no contact between C.J. and R.A.J was permitted and serious consequences would result if this took place. K.J. acknowledged her understanding of this rule.  Nevertheless, a short time later R.A.J. reported to her therapist that C.J. was staying in the home with his girlfriend.  In fact, they had taken over R.A.J.'s bedroom and bed.  Also, K.J.'s sister and her boyfriend were spending a considerable amount of time at K.J.'s, although DHS had also instructed K.J. not to allow them around R.A.J.  R.A.J. was again removed from K.J.'s care and placed back in the same foster home.  This second removal was difficult for R.A.J. and caused a loss of trust between R.A.J. and her mother.  


The State filed its motion to modify R.A.J.'s disposition and place custody with DHS for family foster care.  It also requested that further attempts at family reunification be waived.  During the trial of the motions, K.J. admitted that C.J. was in her home "at least twice."  R.A.J. told her therapist he was there "lots."  There was testimony, and the trial court also noted, that a significant part of the problem was that K.J. did not accept that C.J. posed a danger to R.A.J.  This was in the face of irrational statements, threats, and even physical aggression displayed by C.J. while in the home, as well as his past behavior. The DHS caseworker testified C.J. constituted an imminent risk to R.A.J. because of his "violent nature, [his] sex offender history, [he] has substance abuse issues, and when [he] has been known to abuse substances, he's been known to become violent."  R.A.J.'s therapist testified without contradiction that allowing C.J. into the home was quite harmful to R.A.J.'s relationship with her mother.  The court granted the motions and K.J. has appealed.  


We review changes in child in need of assistance dispositions de novo.  See In re C.D., 509 N.W.2d 509, 511 (Iowa Ct. App. 1993).  The findings of the trial court are entitled to respectful consideration, but are not controlling.  However, we do accord considerable deference to that court's assessment of credibility.  In re Estate of Rutter, 633 N.W.2d 740, 746 (Iowa 2001).


The State is obligated to establish a material change in circumstances in order to secure a change in the previous disposition which placed R.A.J. with her mother.  C.D., 509 N.W.2d at 511.  Then the State must show that the proposed change is in R.A.J.'s best interest.  Id.  The trial court determined that there was an imminent risk to R.A.J. by continued placement in K.J.'s home and that the placement would be contrary to R.A.J.'s welfare. The presence of C.J. in the home and the evident inability of K.J. to protect R.A.J. is a change in circumstances which justifies a change in placement.  This, together with K.J.'s     denial of the obvious risk involved, mandate this removal.  The court ordered R.A.J. be placed in the custody of DHS for family foster care.  We agree.


Ordinarily the State must provide reasonable services to attempt to reunite the child with her family.  Iowa Code § 232.102(7) (2003).  However, Iowa Code section 232.102(12) provides an exception when the court determines "aggravated circumstances exist."  In such cases the court may waive the requirement.  By definition, aggravated circumstances exist where grounds for terminating parental rights under Iowa Code section 232.116(1)(i) are found.
  Iowa Code § 232.102(12)(b).  The focal points here are whether "[t]here is clear and convincing evidence that the abuse or neglect posed a significant risk to the life of the child or constituted imminent danger to the child," Iowa Code § 232.116(1)(i)(2) (emphasis added), and "[t]here is clear and convincing evidence that the offer or receipt of services would not correct the conditions which led to the abuse or neglect of the child within a reasonable time."  Iowa Code § 232.116(1)(i)(3).


Both DHS and R.A.J.'s therapist are convinced that the presence of C.J. in K.J.'s home poses an imminent risk to R.A.J.  We agree C.J.'s record clearly supports great concern by those involved in R.A.J.'s welfare—he is the proverbial "loose cannon."  There is simply no need and no excuse for permitting any contact with R.A.J. by C.J.  The court does not need to wait until physical harm actually occurs before acting.  See In re R.M., 431 N.W.2d 196, 199 (Iowa Ct. App. 1988) ("Our statutory termination provisions are preventative as well as remedial.  They are designed to prevent probable harm to a child.” (citation omitted)).  The court agreed with the DHS assessment and so do we.


K.J. had been repeatedly warned of the consequences of allowing C.J. in her home.  Providing protection for R.A.J., a special needs child, had been the overriding concern in this case from the beginning.  Her mother has been either unwilling or unable to provide this for her, despite those continued warnings and her promises that she would do so.  Those involved with her welfare, including R.A.J.'s guardian ad litem, were unanimous in their opinion that continued efforts would likely produce no change.


K.J. moved to Missouri near the end of the trial to live near a sister.  Although that may be a beneficial move for her, it makes the provision of further services difficult and would potentially place R.A.J. in an unknown new environment.


R.A.J. has spent well over a year in the same foster home.  She has bonded with them and feels safe with them.  Although she wants to return to her mother, she also has love for her foster parents and likes having a sister in that home.  The foster parents have expressed interest in adopting R.A.J.


The trial court was convinced that continuing reunification efforts would not be productive and acted accordingly by waiving further services.  Again, we agree with that action and find support for it in this record by the requisite degree of proof.

AFFIRMED
� R.A.J.'s father is not involved in this case.


�  The court's reference to Iowa Code section 232.116(1)(h) was in error and the context clearly indicates subsection (i) was intended.  Subsection (i) was formerly (h) until renumbered by 2001 Iowa Acts ch. 67, section 9.





