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IN THE COURT OF APPEALS OF IOWA

No. 3-462 / 03-0779
Filed July 10, 2003

IN THE INTEREST OF A.W. and M.C., Minor Children,

L.A.C., Mother,


Appellant,

C.R.W., Father of A.W.,


Appellant.


Appeal from the Iowa District Court for Linn County, Larry J. Conmey, Judge.

A mother appeals the termination of her parental rights to her two children, and father appeals the termination of his parental rights to his child.  AFFIRMED IN PART AND REVERSED IN PART.


John Lane, Cedar Rapids, for appellant-father.


Charles Nadler of Nadler & Weston, Cedar Rapids, for appellant-mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Harold Denton, County Attorney, and Rebecca Belcher, Assistant County Attorney, for appellee-State.


Carla Pearson, Cedar Rapids, guardian ad litem for minor children.


Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

HECHT, J.

Lori and Rob are the parents of A.W., born December 12, 2000.  A.W. was removed from the care of her parents on June 25, 2001, at six months of age.  Rob has been incarcerated for approximately fourteen of the nineteen months his daughter has been in foster care.  When he was able, Rob has made full use of the visitation available to him.  He has complied with the Department of Human Service’s (DHS) suggestions for parenting skills classes and counseling.  He has obtained consistent employment, is drug- and alcohol-free, has secured independent housing, and has strong parenting skills.    

Lori is also the mother of M.C., born September 15, 1997.  M.C. has not lived with her mother since 1999 and was removed from the care of her father
 on July 19, 2001.  Lori has utilized visitation with both of her daughters but has not made significant progress in improving her parenting skills.  She continues to make poor choices regarding the care and supervision of her daughters.  Most recently, shortly before trial, while participating in an unsupervised visit with her daughters, Lori left the children unattended in an unlocked car in the parking lot of a correctional facility—an incident which resulted in a founded child abuse report.  She has failed to maintain consistent employment or housing or secure a divorce from her husband
 as recommended in her case plan.

DHS filed a petition for termination of parental rights in October of 2002.  Trial was held on December 5-6, 2002, and February 3, 2003.  The juvenile court issued its order on April 15, 2003, terminating both Rob and Lori’s parental rights pursuant to Iowa Code section 232.116(1)(h) (2003).
  Both parents appeal.

We review termination orders de novo.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).  Our primary concern is the best interests of the children.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  

Lori first contends DHS failed to provide reasonable efforts at reunification.  She specifically argues DHS did not provide a social worker at a family team meeting or stability in her case work management.  The State maintains that Lori has not preserved this issue for our review.  Although there was brief testimony indicating a family meeting may have occurred without the presence of a DHS social worker and that several different people managed Lori’s case, Lori did not argue at trial that DHS did not provide reasonable efforts at reunification.  There is no indication in the record that Lori ever requested more or different services than those which were being offered.  Thus, the issue of whether adequate services were provided is not preserved for our review.  See In re S.R., 600 N.W.2d 63, 65 (Iowa Ct. App. 1999).

Lori and Rob both contend the juvenile court’s determination that the children could not be returned to their care was not supported by sufficient evidence.  After a de novo review of the record, we affirm the juvenile court’s determination as to the termination of Lori’s parental rights, but reverse as to Rob’s rights.  

Lori has not proven herself able to care for A.W. and M.C.  She has repeatedly made decisions which place her children in harm’s way.  She exhibits minimal parenting skills, and has not been able to maintain stable housing or employment.  Given these factors, we agree with the juvenile court’s determination that the children cannot be safely returned to Lori’s care at this time.

We reverse the juvenile court’s termination of Rob’s parental rights to A.W.  Although we share the juvenile court’s reservations about Rob’s ability to conform his behavior within the limits of the law and avoid incarceration, Rob has demonstrated great progress toward becoming a suitable parent.  Rob has remained drug- and alcohol-free, maintained steady employment, secured independent housing, made full use of visitation with his daughter, and attended classes recommended by DHS.  It is clear Rob loves his daughter and has natural parenting skills.  Rob’s most recent incarceration was due to driving while barred.  Rob testified that he would not drive again until he regained his license and that he had a network of approximately twenty people who were willing to provide transportation for him.  We conclude the State has not proved by clear and convincing evidence that Rob’s parental rights to A.W. should be terminated.

A.W. has already been out of her parents’ care long beyond the statutorily required time period.  She has been living in limbo for roughly seventy-five percent of her young life.  We are confident Rob appreciates that this extended opportunity to demonstrate his commitment to A.W. and stabilize his life has come at A.W.’s expense and he will ensure she no longer has to live without a sense of security about her future.    

We also note that by not terminating Rob’s parental rights, A.W. will most likely be separated from her half-sister.  We attach great importance to Rob’s assertion that he would do everything in his power to foster and maintain a relationship between the sisters. 

AFFIRMED IN PART AND REVERSED IN PART.  

� Rob, the father of A.W., is not the father of M.C.


� Lori is married to Jeromy, who is currently incarcerated for sexual abuse of the couple’s two eldest children.  Jeromy’s parental rights to M.C. were also terminated in these proceedings.  He, however, does not appeal the juvenile court’s decision.


� Although the district court terminated Lori’s parental rights as to both children under 232.116(1)(h), M.C. is clearly over three years of age.  However, the State’s petition did allege Lori’s parental rights as to M.C. should be terminated pursuant to section 232.116(1)(f); no post-trial motion was filed challenging the termination order on this basis; and error is not assigned on appeal for the district court’s reliance upon the incorrect statute.  Even if error had been assigned on appeal, we would find no prejudice as all of the elements of section 232.116(1)(f) are established by clear and convincing evidence.   





