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IN THE COURT OF APPEALS OF IOWA

No. 3-695 / 03-0805
Filed October 15, 2003

IN THE INTEREST OF K.M., K.M., and P.R., Minor Children,

K.R., Mother,


Appellant.


Appeal from the Iowa District Court for Buchanan County, Daniel Block, Associate Juvenile Judge.


The mother of three minor children appeals a dispositional order, which found the children remained in need of assistance and continued temporary legal custody with the Iowa Department of Human Services.  AFFIRMED.

Mary Kennedy, Waterloo, for appellant-mother.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Allan Vanderhart, County Attorney, and Andrea Dryer, Assistant County Attorney, for appellee.


Linnea Nicol, Juvenile Public Defender, Waterloo, for minor children.

Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

ZIMMER, J.


Keely, the mother of three minor children, appeals a juvenile court dispositional order which found her children remained in need of assistance and directed that their temporary custody continue with the Iowa Department of Human Services (DHS) with placement in family foster care.  We affirm the juvenile court.

I. Background Facts and Proceedings
Keely and James are the unmarried parents of Preston, age two, and twins, Kiley and Kailee, age one.  The parents have had an on again, and off again relationship, characterized by hostile dependency, conflict, immaturity, and mutual provocation. In September 2002, Kiley began vomiting and having seizures in conjunction with severe retinal hemorrhaging.  Physicians concluded these injuries, which included a subdural hematoma, likely resulted from child abuse or non-accidental trauma.  Keely and James were the sole caretakers of Kiley prior to her hospitalization.  

In October 2002, the children were removed from the family home due to concerns of physical abuse.  Thereafter, the State discovered both Kiley and Kailee had recently suffered broken ribs.  Kiley had one broken rib and Kailee had four broken ribs.  The State also learned that Kailee had suffered a broken tibia and Preston tested positive for methamphetamine.  Finally, the State learned that James had pled guilty to assaulting Keely while she held Preston.  The above findings by the State led it to initiate Child in Need of Assistance (CINA) proceedings for all three children.  

On November 15, 2002, all three children were adjudicated to be children in need of assistance.  The court concluded the children had been physically abused or neglected by a parent or other member of the household or were imminently likely to be abused or neglected.  

Following a dispositional hearing in February 2003, the court entered an order in April 2003, which found it would be contrary to the welfare of the children to return them to their mother’s care.  The court noted the children came before the court as a result of “significant and profound physical abuse” which neither parent had explained.  The court further found it would not be in the best interests of the children to be placed with their maternal grandmother, Crystal H.  The court expressed concern regarding the grandmother’s ability to be impartial and accurately report to DHS any contact between the children and their mother.  The court also mentioned the concerns cited by the children’s guardian ad litem and DHS, regarding the grandmother’s paramour.  Additionally, the court believed that another placement prior to the children’s possible return to a parent’s care would not be in their best interests.  Therefore, the court ruled that continued family foster care placement was the least restrictive placement available to the children and remained in their best interests.  Keely appeals.

II. Scope of Review

We review CINA proceedings de novo.  In re K.N., 625 N.W.2d 731, 733 (Iowa 2001).  We give weight to the fact findings of the juvenile court, especially when considering the credibility of the witnesses, but we are not bound by these findings.  Iowa R. App. P. 614(6)(g).  Our main concern in such cases is always the best interests of the children.  In re K.N., 625 N.W.2d at 733.  

III. Placement Issues

Following a dispositional hearing, the juvenile court is required to make the “least restrictive disposition appropriate considering all the circumstances of the case.”  Iowa Code § 232.99(4) (2001).   

Keely claims the juvenile court erred by not returning her three children to her care after the dispositional hearing.  Upon de novo review of the record, we disagree.  The children’s guardian ad litem, an in-home therapist, and a social worker all agreed that Keely was not able to take care of her children by herself when the dispositional hearing was held.  Moreover, like the juvenile court, we cannot ignore the fact that the children suffered serious injuries while in their parents’ custody.  Nor can we ignore the fact that neither parent has taken responsibility for those injuries.  Although Keely has made significant strides towards reunification with her children, we conclude the juvenile court reasonably decided the children’s best interests required their continued placement in foster care.

Keely next argues the children should have been placed with their maternal grandmother if they were not placed with her.  Both DHS and the children’s guardian ad litem resisted placing the children with their grandmother because the grandmother’s live-in boyfriend is a heavy smoker.  His smoking is a serious concern because the children have been diagnosed with reactive airway disease and respiratory conditions which require them to be isolated from smokers.  The record also reveals the grandmother’s paramour has had three operating while intoxicated convictions.  Furthermore, we note that the court was concerned about the grandmother’s ability to be neutral and correctly report to the DHS contact between the children and their mother.  The court’s apprehension is particularly significant since the children have suffered several serious injuries in the past and none of the injuries were reported.  Upon review of the record, we cannot say that the juvenile court erred in finding that it was not in the best interests of the children to be placed with their maternal grandmother.  

We affirm the juvenile court’s dispositional order.


AFFIRMED.

� James, the biological father, does not appeal the district court’s dispositional order.





