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IN THE COURT OF APPEALS OF IOWA 


No. 3-814 / 03-0903

Filed November 26, 2003

JULIE N. MOORE,


Petitioner-Appellee,

vs.

KEVIN J. KRUSE,


Respondent-Appellant.



Appeal from the Iowa District Court for Scott County, J. Hobart Darbyshire, Judge.

Kevin Kruse appeals a district court ruling denying his request for modification of child custody.  AFFIRMED.


James T. Carlin, Davenport, for appellant.  

Michael Meloy, Bettendorf, for appellee.


Considered by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

VAITHESWARAN, J.

Kevin Kruse and Julie Moore are the unmarried parents of Nicholas, born in 1994.  Paternity was established when Nicholas was two.  Pursuant to the paternity order, Julie retained physical care of Nicholas and Kevin was afforded liberal visitation.  

In mid-2002, Kevin learned that Julie intended to move to Florida.  He applied to modify the physical care arrangement.  The district court denied the application and this appeal followed.   Our review is de novo.  Iowa R. App. P. 6.4.  

An applicant seeking to modify a physical care ruling must establish 1) a substantial change of circumstances and 2) an ability to provide superior care.  In re Marriage of Thielges, 623 N.W.2d 232, 235 (Iowa Ct. App. 2000).  The change must be more or less permanent and relate to the welfare of the child. In re Marriage of Walton, 577 N.W.2d 869, 870 (Iowa Ct. App.1998). 

With respect to the first requirement, the district court recognized that a relocation of 150 miles or more could constitute a substantial change of circumstances.  See Iowa Code § 598.21(8A) (2001).
  The record suggests, however, that Julie’s relocation to Florida was not permanent.  Julie testified that while she went there to look for a better job and visit her boyfriend, she had since decided to return to Iowa and had made arrangements to secure her old job at a local restaurant.  Meanwhile, Nicholas remained with Julie’s parents in Iowa and continued to visit Kevin midweek and on alternating weekends.  Under these circumstances, we are not convinced Julie’s relocation to Florida amounted to a substantial and permanent change of circumstances.  

As for the second prong, superior caretaking, the record reveals that Julie served as Nicholas’s primary caretaker for the first eight years of his life.  Kevin did not care for Nicholas on an extended basis.
  He forthrightly acknowledged that had he asked for extended summer visitation, Julie likely would have granted his request.  He also acknowledged that, as a full-time military captain in the National Guard, he could be called to serve in Iraq and he stated that, if this happened, he would not be opposed to having Nicholas continue in the home of Julie’s parents.  While Kevin is a loving and committed parent, we agree with the district court that the record at the time of the modification hearing did not establish him as the superior caretaker.  See Melchiori v. Kooi, 644 N.W.2d. 365, 368 (Iowa Ct. App. 2002) (stating modification applicant has a “heavy burden”).     

In reaching this conclusion, we have considered the fact that Julie delegated a substantial portion of her caretaking responsibilities to her parents both before and after she went to Florida.  We also have considered the fact that Julie left Nicholas, putatively to obtain a better job, but primarily to be close to her boyfriend who had moved there a year earlier.
   If this were an initial custody determination, these facts might have justified granting physical care of Nicholas to Kevin.  However, given the heavy burden on a modification applicant, we are not convinced they support a modification of the established physical care arrangement.


For these reasons, we affirm the district court’s ruling.


AFFIRMED.


� This provision states in pertinent part that 





If a parent awarded joint legal custody and physical care or sole legal custody is relocating the residence of the minor child to a location which is one hundred fifty miles or more from the residence of the minor child at the time that custody was awarded, the court may consider the relocation a substantial change in circumstances.  


Iowa Code § 598.21(8A).


� The most visitation Kevin exercised at any given time was one to two weeks in July 2002, when Julie’s maternal grandmother passed away.


� Julie obtained a job at a pancake house that paid $5.15 per hour plus tips.





