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IN THE COURT OF APPEALS OF IOWA 


No. 3-849 / 03-0092

Filed January 28, 2004

STATE OF IOWA,


Plaintiff-Appellee,

vs.

DONALD LYNN BOSS,


Defendant-Appellant.



Appeal from the Iowa District Court for Plymouth County, James D. Scott, Judge.


Defendant appeals the judgment and sentence entered following his conviction for first-degree murder.  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and David Adams, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Kevin Cmelik, Assistant Attorney General, Darin Raymond, County Attorney, and Charles Thoman, Assistant County Attorney, for appellee.


Heard by Mahan, P.J., and Miller and Eisenhauer, JJ.

EISENHAUER, J.


Timothy Boss was born June 30, 1989.  His short life was filled with abuse and tragedy.  The defendant, Donald Boss, admits his actions toward his son, Timothy, were abusive.  However, he disputes his conviction of first-degree murder of his son.  He contends the district court erred in finding sufficient evidence supported his conviction and in admitting evidence of other bad acts.  In the alternative, Boss contends his counsel was ineffective in failing to preserve these issues for our review on direct appeal.  Boss also contends his counsel was ineffective in the manner in which he disclosed the location of Timothy’s body.  Finally, Boss claims the district court erred in denying his motion for change of venue and his motion for new trial.  We affirm.


I.  Background Facts and Proceedings.  Donald and Lisa Boss adopted Timothy in Michigan before moving to Remsen, Iowa.  Timothy was a special needs child, and the Bosses received subsidies from the State of Michigan for his care.  

On January 2, 2002, the Plymouth County Sheriff’s Department received a request from authorities in the State of Michigan to check on Timothy’s welfare.  Deputies Bartolozzi and TeBrink went to the Boss residence where Lisa Boss told them Timothy was living in Kentucky with her sister.  Lisa Boss’s sister revealed Timothy was not with her and she had not seen him in a year and a half.

Sheriff’s deputies returned to the Boss home that night and found Lisa and the children were gone.  Donald Boss was at the residence and agreed to speak with the deputies.  Boss informed them Timothy had caused a great deal of trouble in the family and his wife had decided to return to Michigan with Timothy.  At the end of the interview, Boss stated, “Guess I bought a year and a half and it’s over.  My life’s over now.”  Boss agreed to return to the sheriff’s office with the deputies.  

On the trip to the sheriff’s office, Boss made several incriminating statements.  He admitted the version of events he had given at his home was not the truth.  He said Timothy had fallen and hit his head, but the fall had not killed him.  He said Timothy’s death was not accidental.  Boss admitted to beating Timothy and stated he thought he may have given Timothy an overdose of Doxil, a drug used for the treatment of Attention Deficit Disorder.  Boss was later charged with murder.

On February 25, 2002, a hearing was held on Boss’s request for a reduction in bond.  Boss’s counsel presented to the State’s attorneys a typewritten statement signed by Donald Boss.  It said Timothy’s body was under the floor in the basement of the Boss family home and it granted the State permission to take whatever steps were necessary to retrieve the body.  State authorities broke through the concrete flooring and discovered Timothy’s decomposed body wrapped in a blanket.  Because there was very little soft tissue on the body, no specific cause of death could be determined.  There were, however, signs of prior injuries to the bones of the arms and teeth.  A small bone in Timothy’s left hand had been broken.  

Timothy’s brothers, Claxton and Roman, testified at Donald Boss’s murder trial.  They stated Timothy was disciplined for attempting to escape a locked room through a hole he had punched in the wall.  Timothy was then tied to an orange folding chair with plastic ties.  A plastic tie was also placed around Timothy’s neck and attached to a shelf.  Timothy was then beaten with a wooden paddle or board.  Timothy was then left tied to the chair.  When Donald Boss cut Timothy from the chair hours later, Timothy slumped to the floor.  Attempts to revive Timothy failed.  Timothy was then taken upstairs and placed in a bathtub of cold water.  

The evidence also revealed Donald Boss rented a cement saw, cut a hole in the basement floor, and buried Timothy.  He then poured a concrete slab and covered it with carpet.  Boss told the members of the family he had taken Timothy back to Michigan.  He filed a report with the State of Michigan to continue to receive subsidies for his adoption.

At the close of the State’s evidence, Boss’s counsel moved for a directed verdict stating:  “[T]he evidence presented thus far is insufficient to sustain a conviction of such offense.”  At the end of the trial he simply renewed the motion previously made.  

II.  Ineffective Assistance of Counsel.  Boss contends his counsel rendered ineffective assistance when he disclosed the location of Timothy’s body at the bond review hearing.  As we conclude counsel did not properly preserve error by adequately specifying issues for review in Boss’s motion for judgment of acquittal and did not make timely and appropriate objections to other crimes evidence, we address these three issues in this section.

We review claims of ineffective assistance of counsel de novo.  State v. McBride, 625 N.W.2d 372, 373 (Iowa Ct. App. 2001).  Ordinarily, we preserve ineffectiveness claims raised on direct appeal for postconviction relief to allow full development of the facts surrounding counsel’s conduct.  Berryhill v. State, 603 N.W.2d 243, 245 (Iowa 1999).  Only in rare cases will the trial record alone be sufficient to resolve the claim.  Id.  "Even a lawyer is entitled to his day in court, especially when his professional reputation is impugned.”  State v. Kirchner, 600 N.W.2d 330, 335 (Iowa Ct. App. 1999) (citing State v. Coil, 264 N.W.2d 293, 296 (Iowa 1978)).

 
To establish an ineffective assistance of counsel claim a defendant must show (1) counsel failed to perform an essential duty, and (2) prejudice resulted therefrom.  Wemark v. State, 602 N.W.2d 810, 814 (Iowa 1999).  The test of ineffective assistance of counsel focuses on whether counsel’s performance was reasonably effective.  Strickland v. Washington, 466 U.S. 668, 697, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984).  The defendant must show counsel’s performance fell below an objective standard of reasonableness so that counsel failed to fulfill the adversarial role that the Sixth Amendment envisions.  Id., 104 S. Ct. at 2064, 80 L. Ed. 2d at 693.  A strong presumption exists that counsel’s performance fell within the wide range of reasonable professional assistance.  Wemark, 602 N.W.2d at 814.  The defendant has the burden of proving both elements of his ineffective assistance claim by a preponderance of the evidence.  Ledezma v. State, 626 N.W.2d 134, 145 (Iowa 2001).

Additionally, our courts have ruled that trial strategy, miscalculated tactics, mistake or inexperience do not constitute ineffective assistance.  Id. at 143.  We may dispose of the defendant’s ineffective assistance claims under either prong.  Id.  In order to prove the prejudice prong, the defendant must show a reasonable probability that but for counsel’s alleged errors, the result of the proceeding would have been different.  Strickland, 466 U.S. at 695, 104 S. Ct. at 2068, 80 L. Ed. 2d at 698.
A.  Disclosure of the location of Timothy’s body.  Both sides espouse various presumed reasons why Boss’s counsel presented the statement disclosing the location of Timothy’s body at the bond review hearing.  We have no explanation as to why counsel acted in the manner he did.  Counsel is entitled to an opportunity to explain his actions.  Accordingly, we preserve this issue for postconviction relief to allow for further development of the record.

B.  Sufficiency of the Evidence.  A motion for directed verdict must alert the court to the specific claim being made.  State v. Crone, 545 N.W.2d 267, 270 (Iowa 1996).  Here, the motion made at the close of the evidence and renewed at the end of trial failed to alert the court to any specific claim and therefore the issue was not preserved for our direct review.  Therefore, we will consider the claim as one for ineffective assistance of counsel.  

Under Iowa law, an individual is guilty of felony murder if the individual kills another while participating in a forcible felony.  See Iowa Code § 707.2(2) (2001).  Felonious child endangerment constitutes a forcible felony.  See Iowa Code § 702.11.  As such, felonious child endangerment may constitute the basis for a felony murder charge.  State v. Hughes, 457 N.W.2d 25, 28-29 (Iowa Ct. App. 1990).

Felonious child endangerment occurs where a parent causes bodily harm to their child when they do any of the following:

a. Knowingly acts in a manner that creates a substantial risk to a child or minor's physical, mental or emotional health or safety.
b. By an intentional act or series of intentional acts, uses unreasonable force, torture or cruelty that results in bodily injury, or that is intended to cause serious injury.
c. By an intentional act or series of intentional acts, evidences unreasonable force, torture or cruelty which causes substantial mental or emotional harm to a child or minor.

Iowa Code § 726.6.


Sufficient evidence exists by which a reasonable jury could find Boss engaged in felonious child endangerment.  Claxton testified at trial regarding the disciplinary measures Boss engaged in with Timothy.  Timothy was tied to a chair and beaten.  When Boss cut the cords tying Timothy to the chair, Timothy slumped to the floor and could not be revived.  Timothy’s skeleton revealed evidence of fractured bones.  Boss’s statements to police officers at the time of his arrest reinforce this version of events.

We find Boss was not prejudiced by counsel’s failure to properly preserve error on the district court’s rulings on his motion for judgment of acquittal.  

C.  Other bad acts evidence.  Boss contends his counsel erred in failing to object to testimony regarding fraud Boss committed by falsely reporting Timothy was still alive in order to receive adoption subsidies.  He contends this evidence was introduced solely to attack the character of the defendant.  

Evidence of other crimes or bad acts is usually irrelevant.  State v. Walsh, 318 N.W.2d 184, 185 (Iowa 1982).  However, such evidence may be admissible to prove the character of a person in order to show: (1) proof of motive, (2) opportunity, (3) intent, (4) preparation, (5) plan, (6) knowledge, (7) identity, or (8) absence of mistake.  Iowa R. Evid. 5.404(b).  The purposes listed in the rule are not exclusive.  State v. Bowers, 656 N.W.2d 349, 354 (Iowa 2002).  The important question is whether the disputed evidence is relevant and material to some legitimate issue other than a general propensity to commit wrongful acts.  Id.  If relevant, the evidence must then be analyzed to determine if it is more prejudicial than probative.  State v. Plaster, 424 N.W.2d 226, 229 (Iowa 1988).
We conclude the evidence was relevant to show Boss’s scheme to hide Timothy’s death.  Other evidence, including statements by Boss, established he received the adoption subsidies.  The testimony regarding the continued receipt of the subsidy was brief and made no reference to any prosecution for fraud.  This evidence was limited and was not more prejudicial than probative.  Accordingly, the evidence was admissible and counsel was not ineffective.  

III.  Change of Venue.  Boss contends the district court erred in denying his motion to change venue.  He claims the extraordinary publicity surrounding his case was pervasive and inflammatory, and therefore it can be presumed the jury was prejudiced.  We review de novo the record made for purposes of challenging the denial of a motion for change of venue.  State v. Wedebrand, 602 N.W.2d 186, 188 (Iowa Ct. App. 1999).  Reversal is warranted only where the trial court's decision demonstrates an abuse of discretion.  Id.
Pretrial publicity warrants a change of venue when "such a degree of prejudice exists in the county in which the trial is to be had that there is a substantial likelihood a fair and impartial trial cannot be preserved with a jury selected from that county."  Iowa R. Crim. P. 2.11(10)(b).  Prejudice can be shown by publicity attending the trial which is so pervasive and inflammatory prejudice must be presumed or actual prejudice on the part of the jury exists.  State v. Voelkers, 547 N.W.2d 625, 629 (Iowa Ct. App. 1996).  Whether publicity rises to the level of being presumptively prejudicial depends on the following factors: the nature, tone, and accuracy of the articles; their timing in relation to the trial; and the impact of the publicity on the jurors as revealed through voir dire.  Wedebrand, 602 N.W.2d at 188-89.   
The pretrial news coverage of this case was extensive both in print and broadcast media.  The story broke with the arrest of Donald Boss on January 2, 2002, and continued with reports of the bond reduction hearing, the discovery of the child’s body, and the discovery of Lisa Boss and the other children.  Trial was held on November 20, 2002.  We, like the trial court, find the coverage was extensive but accurate and not inflammatory.  Because no presumption of prejudice existed, the defendant must show actual prejudice.  The jury selection fails to show actual prejudice.  Two separate panels were called.  In one panel of thirty-two potential jurors, four were excused for having a fixed opinion.  A second panel only had two excused.  Our independent review of the record leads us to conclude the trial court did not abuse its discretion in denying the motion to change venue.

IV.  Motion for New Trial.  Boss next contends the district court erred in denying his motion for new trial as the verdict was against the weight of the evidence.  He also claims the district court applied an incorrect standard in deciding his motion for new trial.  

The district court has broad discretion in ruling on a motion for new trial.  State v. Reeves, 670 N.W.2d 199, 202 (Iowa 2003).  We reverse where the district court has abused that discretion.  Id.  To establish such abuse, the State must show that the district court exercised its discretion on grounds or for reasons clearly untenable or to an extent clearly unreasonable.  Id.
Boss contends the district court applied the wrong standard because it failed to make its own determination that the verdict was contrary to the evidence, as distinguished from a finding that the evidence was legally sufficient.  However, in overruling Boss’s motion the district court referenced State v. Ellis, 578 N.W.2d 655, 658 (Iowa 1997), in which our supreme court explained the difference between a claim that the evidence was insufficient to support a verdict and a claim that the greater weight of the evidence required a new trial.  We conclude the district court used the proper contrary-to-the-weight-of-the-evidence standard.

We also conclude the jury’s verdict is not against the weight of the evidence.  As we have stated, the evidence presented at trial shows Boss ritualistically tied Timothy to a chair and beat him.  When he was finally cut free, he slumped to the floor and could not be revived.  Such actions created a substantial risk to Timothy’s health.

We conclude the district court properly denied Boss’s motion for new trial.

AFFIRMED.
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