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IN THE COURT OF APPEALS OF IOWA

No. 5-491 / 04-1066

Filed August 17, 2005

DAVID LESTER HILL,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Wapello County, James Q. Blomgren, Judge.


David Hill appeals the district court’s grant of summary judgment to the State on his postconviction claims.  REVERSED AND REMANDED.

Ryan J. Mitchell of Orsborn, Bauerle, Milani & Grothe, L.L.P., Ottumwa, for appellant.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Mark Tremmel, County Attorney, and Ed Harvey, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Mahan and Zimmer, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

David Hill was convicted of one count of manufacturing methamphetamine and three counts of possession of a precursor, in violation of Iowa Code sections 124.401(1)(b)(7) (1999) and 124.401(4) (Supp. 1999).  He was sentenced to prison.  We affirmed Hill’s convictions on appeal.  See State v. Hill, No. 01-0270 (Iowa Ct. App. Aug. 28, 2002).


On February 25, 2003, Hill filed a pro se application for postconviction relief on the basis of newly discovered evidence and ineffective assistance of trial and appellate counsel.  Hill sought the appointment of counsel pursuant to section 822.5 (2003).  In July 2003 attorney Ken Ketterhagen was appointed to represent Hill.  Ketterhagen was not available, and in October 2003 attorney Michael Fisher was appointed.  In January 2004 Fisher was permitted to withdraw, and attorney Wallace Glass was appointed to represent Hill.


On February 20, 2004, Glass filed a motion to withdraw, stating that trial was set for February 26, 2004, and he did not have sufficient time to review the file.  He stated that Hill would not agree to a continuance.  On February 24 the State filed a motion for summary judgment.  On February 26 the court held a hearing on pretrial matters.  An attempt to contact Hill at the Ft. Madison Penitentiary was unsuccessful, and Hill did not participate in the hearing.  Glass’s motion to withdraw was denied, and the trial was continued.


Glass filed a second motion to withdraw on March 4, 2004, which alleged Hill had told him not to file anything and he did not want to talk about the pretrial ruling.  Hill subsequently filed two pro se motions.  On March 22 the district court held a hearing on the motion to withdraw.  Hill did not appear, and the court noted, “the order that scheduled today’s hearing did not specify that a copy was sent to plaintiff David Lester Hill.”  The court granted Glass’s motion to withdraw and did not appoint new counsel.


A hearing on the motion for summary judgment was held on May 10, 2004.  The court noted that Hill had been notified in March of the date of the hearing and given a number to call to appear telephonically.  Hill did not appear by counsel or telephonically.  The court proceeded with the hearing and granted summary judgment to the State.  Hill appeals.


II.
Standard of Review

There is no constitutional right to counsel in postconviction cases.  See Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 3566, 115 L. Ed. 2d 640, 671 (1991); Connor v. State, 630 N.W.2d 846, 848 (Iowa Ct. App. 2001).  There is a statutory provision, however, which states “the costs and expenses of legal representation shall also be made available to the applicant in the preparation of the application, in the trial court, and on review if the applicant is unable to pay.”  Iowa Code § 822.5.  The appointment of counsel for a postconviction relief applicant rests in the sound discretion of the district court.  Leonard v. State, 461 N.W.2d 465, 467 (Iowa 1990).  Therefore, we review for an abuse of discretion.  Furgison v. State, 217 N.W.2d 613, 615 (Iowa 1974).


III.
Appointment of Counsel

Hill contends the district court abused its discretion by not appointing new counsel for him after Glass withdrew on March 22, 2004.  He points out that he had requested the appointment of counsel and he was indigent.  He asserts that once counsel was appointed he had the continuing right to counsel.


We first note that this is a close case.  Glass’s motion to withdraw stated Hill instructed him not to file anything, that Hill would not speak to him regarding the pretrial order, and that “this situation makes it impossible for counsel to adequately represent [Hill].”  While Hill did not receive notice of the hearing on Glass’s second motion to withdraw, he did get a copy of the order resulting from the hearing granting Glass’s request.  Hill did not take any action requesting a new attorney.


We are concerned, however, because the statements above are all attributable to Glass.  While we have no reason to doubt the accuracy of Glass’s statements, there is no testimony from Hill on this issue.  Hill was not present at the hearing on the second motion to withdraw.  There is no evidence to indicate Hill even received notice of the hearing on the second motion to withdraw.  Also, the record does not show any further participation in the case by Hill.  Thus, there is no evidence in the record from Hill himself to indicate whether he wanted a new attorney to be appointed for him or whether he wished to represent himself.


We reluctantly determine the district court abused its discretion by not appointing new counsel for Hill.  The court permitted Glass to withdraw at a hearing at which Hill did not appear, and the court noted “the order that scheduled today’s hearing did not specify that a copy was sent to plaintiff David Lester Hill.”  The court did not receive any testimony from Hill as to whether he wished the appointment of new counsel or whether he wished to represent himself.  Furthermore, the court did not give any reasons for failing to appoint new counsel.


The supreme court has previously stated:


Although we have held that counsel need not always be appointed under section [822.5], we have pointed out that “trial judges would ordinarily be well advised to appoint counsel for most indigent postconviction [relief] applicants.”  We said so because we thought appointment of counsel “benefits the applicant, aids the trial court, is conducive to a fair hearing, and is certainly helpful in event of appeal.”

Leonard, 461 N.W.2d at 467 (citations omitted).


We reverse the ruling on the motion for summary judgment, where Hill did not appear by counsel or pro se.  We remand to the district court to allow the appointment of counsel or for a determination that Hill desires to proceed pro se.  The court should then hold a new hearing on the motion for summary judgment.


REVERSED AND REMANDED.






