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IN THE COURT OF APPEALS OF IOWA

No. 5-231 / 04-1112

Filed April 28, 2005

STATE OF IOWA,


Plaintiff-Appellee,

vs.

ROBERT GORDON KUNKEL,


Defendant-Appellant.


Appeal from the Iowa District Court for Jackson County, David H. Sivright, Judge.


Robert Kunkel appeals from his conviction and sentence for possession of precursors with the intent to manufacture methamphetamine.  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and Robert P. Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Thomas W. Andrews, Assistant Attorney General, and John L. Kies, County Attorney, for appellee.


Considered by Sackett, C.J., and Huitink and Vaitheswaran, JJ.

HUITINK, J.


Robert Kunkel appeals from his conviction and sentence for possession of precursors with the intent to manufacture methamphetamine in violation of Iowa Code section 124.401(4) (2003).  We affirm.


I.
Background Facts & Proceedings

On May 29, 2003, at approximately 2:30 a.m. Jackson County Deputy Mike Peters stopped Kunkel’s van near a fertilizer plant with a history of anhydrous ammonia thefts.  A subsequent search of Kunkel’s van yielded a cooler containing pseudoephedrine and lithium strips, a small glass pipe, several small plastic bags, aluminum foil, a gas can, a fire extinguisher, a scanner and antenna, a two-way radio, a Sawzall, and a lock pick set.  As a result, the State charged Kunkel with manufacturing methamphetamine.  Kunkel pled not guilty, and this case proceeded to trial by jury on that charge.

At the conclusion of the evidence the State amended its trial information to charge Kunkel with possession of precursors with intent to manufacture methamphetamine.  Kunkel was found guilty and later sentenced to serve a five-year indeterminate term of imprisonment, ordered to pay a fine of $750 along with all court costs and applicable surcharges, and lost his license for 180 days.  Kunkel appeals.

On appeal, Kunkel argues trial counsel was ineffective in failing to file a motion for new trial.
II.
Ineffective Assistance 


Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  To establish a claim of ineffective assistance of counsel, a defendant must show (1) the attorney failed to perform an essential duty and (2) prejudice resulted to the extent it denied defendant a fair trial.  State v. Ceaser, 585 N.W.2d 192, 195 (Iowa 1998).


In proving the first prong, the defendant faces a strong presumption the performance of counsel falls within a wide range of reasonable professional assistance.  State v. Hepperle, 530 N.W.2d 735, 739 (Iowa 1995).  We will not second guess reasonable trial strategy.  State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995).  The second prong is satisfied if a reasonable probability exists that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  Davis v. State, 520 N.W.2d 319, 321 (Iowa Ct. App. 1994).


A motion for new trial is addressed to the discretion of the court.  State v. Adney, 639 N.W.2d 246, 253 (Iowa Ct. App. 2001).  A new trial should be granted if the court determines the verdict is contrary to the weight of the evidence.  State v. Ellis, 578 N.W.2d 655, 658 (Iowa 1998).  A verdict is contrary to the weight of the evidence where a greater amount of credible evidence supports one side of an issue or cause than the other.  Id. at 659.


Kunkel argues trial counsel was ineffective in failing to request a new trial because the jury’s verdict was against the weight of the evidence.  In support of his argument, Kunkel cites testimony by Robert Thrill, Jr., that Thrill found the cooler in a ditch a week before Kunkel was arrested.  We find this evidence insufficient to shift the greater weight of the evidence in favor of acquittal.  

As previously mentioned, Peters saw Kunkel drive by the fertilizer plant at approximately 2:30 a.m. and later discovered items commonly used to manufacture methamphetamine in Kunkel’s van.  Additionally, the Sawzall and lock-picking instruments discovered in Kunkel’s van could be used to obtain anhydrous ammonia from storage tanks at the plant.  Moreover, there is evidence showing that the pseudoephedrine and lithium mixture found in Kunkel’s van required only anhydrous ammonia to begin the methamphetamine manufacturing process, and the estimated amount of finished product would have amounted to fifteen to nineteen grams of pure methamphetamine.  Our review of the record discloses an absence of any support for a determination that the jury’s verdict was against the weight of the evidence.  Because there is no reasonable probability that a motion for a new trial would have been sustained on the weight of the evidence standard, counsel breached no essential duty for failing to raise this issue.  State v. Hoskins, 586 N.W.2d 707, 709 (Iowa 1998) (determining counsel is not ineffective for failing to raise a meritless issue).


AFFIRMED. 

