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IN THE COURT OF APPEALS OF IOWA

No. 5-148 / 04-1159
Filed April 28, 2005

CASE CORPORATION,


Appellant,

vs.

JERRY GIESE,


Appellee.


Appeal from the Iowa District Court for Des Moines County, R. David Fahey, Jr., Judge.


An employer appeals from a district court judicial review ruling affirming a decision of the workers’ compensation commissioner that found an employee had been permanently and totally disabled by a work-related injury, and awarded the employee benefits.  AFFIRMED.  


Peter J. Thill and Timothy J. Reichwald of Betty, Neuman & McMahon, L.L.P., Davenport, for appellant.


Nicholas Pothitakis of Pothitakis Law Firm, P.C., Burlington, for appellee.


Heard by Mahan, P.J., and Zimmer, J., and Beeghly, S.J.*

*Senior judge assigned by order pursuant to Iowa Code section 602.9206 (2005).  
ZIMMER, J.


Case Corporation (Case) appeals following a district court judicial review ruling that affirmed a decision of the workers’ compensation commissioner.  The agency decision determined Case employee Jerry Giese had been permanently and totally disabled by a work-related injury, and awarded Giese benefits.  We affirm the district court.    


I.  Background Facts and Proceedings.  


Jerry Giese was hired by Case in 1969, as a weldman cleaner.  He held this position for approximately one year, before successfully bidding into a welder position.  He worked as a welder at Case for approximately the next thirty years.  

During his time at Case, Giese was exposed to constant noise from machinery.  He began suffering from hearing loss in the mid 1980s, and eventually began to experience tinnitus and depression.  Giese retired from Case in September 2000, and began drawing a pension.  

In January 2002 Giese filed a petition for workers’ compensation benefits.  During the September 2002 arbitration hearing, the parties stipulated to an injury date of October 1, 2000, and to compensation on an industrial disability basis.   Case, however, continued to dispute Giese’s claim that his hearing loss, tinnitus, and depression arose out of an in the course of his employment with Case, and that he was totally and permanently disabled as result of a work injury.  


In his October 2002 arbitration decision the deputy workers’ compensation commissioner, relying on both expert opinion and Giese’s own testimony, found Giese had demonstrated that he suffered permanent hearing loss, tinnitus, and depression as a result of an October 1, 2000, work injury, and that Giese was permanently and totally disabled.  Accordingly, the deputy ordered Case to pay Giese permanent total disability benefits.  

Case appealed the arbitration decision to the workers’ compensation commissioner.  The commissioner affirmed and adopted the arbitration decision as final agency action.  Case then petitioned the district court for judicial review.  Case asserted the agency decision was not supported by substantial evidence, in particular the findings that Giese’s tinnitus and/or depression arose out of and in the course of his employment at Case, and that Giese was permanently and totally disabled.  The court affirmed the agency decision, concluding that it was supported by substantial evidence.  Case appeals.  

II.  Scope and Standard of Review.  

Review of agency actions is limited to correcting errors at law.  Iowa R. App. P. 6.4; IBP, Inc. v. Harpole, 621 N.W.2d 410, 414 (Iowa 2001).  In reviewing the district court’s decision, we apply the standards of Iowa Code chapter 17A (2003) to determine whether our conclusions are the same as those of the district court.  Grundmeyer v. Weyerhaeuser Co., 649 N.W.2d 744, 748 (Iowa 2002). If they are the same, we affirm; if not, we reverse.  Id.
In reviewing the agency’s factual determinations, we look to see whether those determinations are supported by substantial evidence.  Iowa Code § 17A.19(10)(f).  This requires that the entirety of the record—including supporting and detracting relevant evidence as well as credibility assessments—be sufficient to allow a reasonable and neutral person to reach the same conclusion as the agency. Id.   We broadly and liberally apply the agency’s findings to uphold rather than to defeat its decision.  IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 632 (Iowa 2000).  

III.  Work-Related Injury.  

Case asserts the agency’s conclusion that Giese’s tinnitus and depression arose out of and the in the court of his employment is not supported by substantial evidence.  Specifically, Case asserts Giese did not establish a sufficient causal nexus between his tinnitus and his employment at Case.  See Iowa Code § 85.3(1) (2001) (placing burden on claimant to prove that injury arose out of and in the course of employment); 2800 Corp. v. Fernandez, 528 N.W.2d 124, 128 (Iowa 1995) (defining “arising out of” element as the “causal relationship between the employment and the injury”).  Reviewing the record in this matter, we agree with the district court that the agency’s causal determination is supported by substantial evidence.  
Although the agency must consider all evidence pertaining to causation, medical causation is essentially within the domain of expert testimony.  See Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845, 853 (Iowa 1995).   The weight to be given to an expert opinion by the agency depends on the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  Sherman v. Pella Corp., 576 N.W.2d 312, 321 (Iowa 1998).  However, it is the role of the agency to determine the credibility of witnesses and the weight to be given to any evidence, and it may accept or reject an expert opinion in whole or in part.  Id.; Dunlavey, 526 N.W.2d at 853.

In reaching his decision the deputy thoroughly explored the expert testimony, the clear weight of which indicated that Giese’s hearing loss and tinnitus were caused by his exposure to the loud working environment at Case over three decades, that the hearing loss and tinnitus were permanent conditions, and that Giese’s depression, which was caused by the tinnitus, was also permanent.   In concluding that Giese’s hearing loss and tinnitus were causally connected to his work at Case, the deputy placed principal emphasis on the opinion of Dr. Dean Lyons, Giese’s primary otolaryngologist, as well as that of Dr. Richard Tyler.  The deputy noted the only expert to opine that Geise’s hearing loss and tinnitus might be due to old age, Dr. Antonio De la Cruz, also opined that the loss was at least partially noise-induced, and that Dr. De la Cruz “made no attempt to apportion the causal connection among the two causes.”  

The agency also made an explicit finding that Giese was credible in his testimony, even in light of the fact that his testimony was at times inconsistent with past statements.  Of particular significance to Case’s appeal is Geise’s testimony regarding noise exposure unrelated to his work at Case, and the progression of his hearing loss.  Giese testified that from 1966 to 1968, prior to working at Case, he served in the United States Army as a cook assigned to an artillery training unit.  Giese asserted that during this time he was not exposed to much gunfire, and that the few times he was around artillery shooting he had worn ear protection.  He further testified that he submitted to an audiogram six years after beginning work at Case, and the test revealed no hearing problems.  

The foregoing, if credible and reliable, provides substantial evidence in support of the agency’s finding.  Case, however, asserts that Giese is not credible in his accounting of his military noise exposure, and that four medial opinions relied upon by the agency—those of Dr. Lyons, Dr. Tyler, Dr. De la Cruz, and Dr. Bruce Gantz—were unreliable as they were based upon an inaccurate factual history.  These contentions are without merit.  

Case seeks to discredit Giese’s testimony, arguing it is inconsistent with certain prior statements.  However, the agency determined Giese to be credible in his testimony, and that his testimony was entitled to weight.  As we have previously noted, the weight and credibility of evidence are matters for the agency.  Dunlavey, 526 N.W.2d at 853.  

Case also asserts that the medical opinions relied upon by the agency are entitled to little weight, as they either ignored, or were rendered in ignorance of, the following 1997 entry in Dr. Lyons’s medical records: “[Giese] was in the army from 1966-1968 in a tank unit, and did wear some hearing protection.  It is clear that he was exposed to loud, concussive sounds as the guns were fired . . . .”  

Notably, the deputy considered the statement:  

I do not know if the second sentence was the doctor’s conclusions about what he was told or a quote from [Giese].  At any rate, Dr. Lyons apparently did not think this was significant as he causally relates [Giese’s] binaural hearing loss and tinnitus to his work at Case.

We agree with the agency, as did the district court, that it is unclear whether the second sentence reflects a statement from Giese or a conclusion by Dr. Lyons.  However, even if it were to be taken as a statement by Giese, it does nothing to undermine the agency’s finding.  

The key opinions on the question of whether Giese’s hearing loss and tinnitus were proximately caused by his work at Case were those rendered by Dr. Lyons and Dr. Tyler.  On October 12, 1999, a little more than two years after he made the aforementioned 1997 entry, Dr. Lyons obtained a follow-up history from Giese which “clarified” a number of items, including the fact that Giese had spent his time in the Army as a cook, and that he had “[e]xposure to small arms fire for qualification only and always with hearing protection.”  In addition, Dr. Tyler’s opinion recognized record entries indicating Giese had been exposed to tank gun noise, but further noted Giese’s statements that he had used ear protection, had worked as a cook, and was only rarely exposed to loud sounds.  

Thus, both the opinions of Dr. Lyons and Dr. Tyler were rendered in light of a history consistent with that provided by Giese at the arbitration hearing:  a history found credible by the agency.  Moreover, a sufficient causal nexus will be found to exist so long as work is a substantial contributing factor to the injury.  See Blacksmith v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980).  “It only needs to be one cause; it does not have to be the only cause.”  Id.    In light of the histories obtained by the doctors, there is adequate factual support for their determinations that Giese’s hearing loss and tinnitus were proximately caused by his work at Case.  

Case also asserts the agency could not rely upon the opinions of Dr. De la Cruz or Dr. Gantz, as there is no evidence they were ever made aware of Giese’s military service.  In addition to the fact that Giese’s own testimony indicates his military noise exposure was not extensive, and that he began work at Case with no hearing impairment, we note neither doctor offered an opinion that Geise’s injury was causally connected to his work at Case.
  

Both men were consulted to determine whether Giese was a viable candidate for a Cochlear implant.  Dr. De la Cruz opined only that Giese’s hearing loss and tinnitus were partially “noise-induced.”  He did not opine that the “noise-induced basis” of Giese’s hearing loss was that occurring during Giese’s employment at Case.  In addition, Dr. Gantz’s opinion was limited solely to the viability of Cochlear implant surgery.

Reading the challenged expert opinions in light of the totality of the record, we conclude the factual bases of the opinions were adequate to support their acceptance by a reasonable fact finder.  Accordingly, the record contained substantial evidence to support a conclusion that Giese’s hearing loss and tinnitus were proximately caused by his work at Case.  The record also contained substantial evidence, in the form of expert opinions, that Giese’s depression was caused by his hearing loss and tinnitus.  We therefore turn to Case’s contention that, even if Giese did suffer from a work-related injury, the agency’s finding of permanent and total disability was not supported by substantial evidence.  

IV.  Permanent and Total Industrial Disability.  

Industrial disability is measured by the employee’s loss of earning capacity.  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 14 (Iowa 1993).  The focus is on the employee’s present ability to earn in the competitive market.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).  “The question is whether [the] work-related injury has ‘wholly disable[d] [Giese] from performing work that [his] experience, training, intelligence, and physical capacities would otherwise permit [him] to perform.’”  Wal-Mart Stores, Inc. v. Caselman, 657 N.W.2d 493, 501 (Iowa 2003) (quoting IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 633 (Iowa 2000)). 

In asserting there was not substantial evidence of permanent and total disability, Case points to evidence of Giese’s skills and training, his ability to function in his everyday non-working life, as well as the assessments of vocational rehabilitation specialists who opined that Giese was able to perform a certain level of work.  However, these facts were considered by the agency, along with evidence that Giese was in fact having difficulty functioning for extended periods of time.  The agency concluded the latter evidence outweighed the former.  

The agency declined to place weight on the opinions of at least two of the vocational rehabilitation specialists, because their assessments had failed to take account of the opinions of mental health professionals regarding the affect Giese’s depression had upon his employability.  The agency decided to place greater weight on the opinions of two clinical psychologists who opined that Giese’s depression will not resolve unless and until he is able to resolve his tinnitus, and that as a result of his tinnitus and depression, Giese was mentally incapable of employment.  The opinions of the psychologists were bolstered by Giese’s own testimony that he has found it difficult to perform even a few hours of volunteer work each week, as he is unable to concentrate and becomes confused.  In light of the foregoing evidence, as well as the expert opinion that the tinnitus was a permanent condition, the agency determined that Giese was permanently and totally disabled.  

As we have previously noted, it is the role of the agency to determine the credibility of witnesses and the weight to be given to any evidence.  Dunlavey, 526 N.W.2d at 853.  The agency was entitled to place more weight upon the opinions of the two psychologists than it did upon the opinions of the vocational rehabilitation specialists.  

Case further challenges the agency’s finding of permanent and total disability by pointing to evidence that Giese voluntarily retired from Case and that prior to his retirement Giese was able to perform his job duties, had not yet begun to suffer from debilitating tinnitus, and was successfully controlling his depression.  Putting aside the fact that at least some of this evidence is contested, we note Case’s position presupposes permanent and total disability is compensable only if it occurs prior to and results in the claimant’s separation from employment.  However, in assessing a work-related disability the controlling question is not when Giese became symptomatic; it is whether the conditions from which he now suffers were proximately caused by his employment at Case.  See Blacksmith, 290 N.W.2d at 354.  We have already determined that the expert opinions, when viewed in light of Giese’s own testimony, provide substantial evidence in support of a conclusion that Giese’s tinnitus and resulting depression were proximately caused by years of noise exposure at Case, and that as a result of the tinnitus and depression Giese was incapable of employment in the competitive market.    

V.  Conclusion.  

The question for this court is not whether the evidence supports a finding different from the commissioner’s, but whether the evidence supports the findings the commissioner actually made.  Ward v. Iowa Dep’t of Transp., 304 N.W.2d 236, 238 (Iowa 1981).  In light of the weight and credibility assessments made by the agency, its conclusion that Giese was permanently and totally disabled due to a work-related injury is supported by substantial evidence.  Accordingly, we affirm the district court ruling, which upheld the agency’s decision.  

AFFIRMED.  






�  Case also challenges the opinions of Drs. De la Cruz and Gantz because they make no mention of the fact that Giese was apparently inconsistent in the reporting of his symptoms.  Case points out audiology reports in 1999 and 2000 that indicated Giese had denied dizziness and tinnitus to an audiology examiner, but in 1997 had reported gradual hearing loss and tinnitus over the past few years.  As we have already noted, neither doctor opined that Giese has suffered a work-related injury.  Moreover, Case offers no explanation as to why ignorance of these inconsistent statements undermines the reliability of the opinions the doctors did render, especially as substantial evidence elsewhere in the record indicates that Giese’s tinnitus predated the 1999 and 2000 reports, and was present after that time.   








