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IN THE COURT OF APPEALS OF IOWA

No. 5-263 / 04-1183 

Filed November 9, 2005

IN RE THE MARRIAGE OF KERI D. SWANEY and ERIC A. SWANEY
Upon the Petition of

KERI D. SWANEY, n/k/a ALLISON M. CONRAD,


Petitioner-Appellant,

And Concerning

ERIC A. SWANEY,


Respondent-Appellee.


Appeal from the Iowa District Court for Black Hawk County, Todd A. Geer, Judge.  


Allison Conrad appeals the alimony, property division, and attorney fee provisions of the decree dissolving her marriage to Eric Swaney.  AFFIRMED AS MODIFIED.  


John Wood, Waterloo, for appellant.


Timothy Sweet, Reinbeck, for appellee.


Considered by Sackett, C.J., and Mahan and Miller, JJ.  

MILLER, J.


Allison Conrad (f.k.a. Keri Swaney)
 appeals the alimony, property division, and attorney fee provisions of the decree dissolving her marriage to Eric Swaney.  She seeks appellate attorney fees.  We affirm as modified.
I.
BACKGROUND FACTS AND PROCEEDINGS.


Eric and Allison were married in December 1980.  Allison filed a petition for dissolution of marriage on August 15, 2001.  Following several continuances requested by both parties the matter proceeded to trial on June 28, 2004.  One child was born to this marriage but was of legal age at the time of trial and is not at issue here.  


Eric was fifty-eight years of age at the time of trial.  He was employed as a pharmacist, as he had been throughout the marriage.  His annual earnings at the time of trial were approximately $85,000.  The record shows that Eric is not in good health and his work exacerbates many of his health problems.  He suffers from stenosis of the spine and advanced Type II diabetes.  He also has chronic sleep apnea.  However, at the time of trial Eric was able to work and hoped to do so until he reached age sixty-five and could then retire.    

Allison was forty-two years of age at the time of trial.  She was unemployed for significant periods of time during the marriage.  She did have some short-term employment at Waterloo Greyhound Park and at a pet clinic.  She also worked at Osco Drug for four years or more, at least from 1996 to 2000,
 during which time the parties separated in August 1999.  The trial court found Allison was unemployable at the time of the dissolution trial due to severe psychiatric difficulties.  Thus, she has no current income other than spousal support and is totally reliant on Eric for financial support.  Her psychiatric problems in large part stem from being abused as child and during her marriage to Eric.  

Evidence submitted at trial by Allison’s health care professionals indicates she will be able to work on a part-time basis in the future.  Allison testified she wanted to work in the future.  The court found she would at some time in the future be able to work part-time.  However, the court determined it might be several years before she is able to work and even then she will not be able to fully provide for herself.  Because she is currently unable to work Allison had to purchase her own medical insurance and pay some pharmaceutical expenses.  The evidence shows medical insurance will cost her approximately $437 per month with a $1,000 deductible and $20 co-pay for up to ten office visits per month, and her out-of-pocket pharmaceutical expense will be approximately $315 per month.       

The trial court found the parties had accumulated a substantial amount of debt over the years.  Their primary asset was their marital residence, in which they had sufficient equity to satisfy their debt obligations.  Accordingly, the court ordered the marital home sold and the net proceeds used to satisfy all debts except Allison’s automobile debt of about $6,000 for which she was to assume responsibility.  Included in the debts was the $19,000 Eric still owed on the mobile home provided for Allison to live in after the parties separated in 1999.  Thus, Allison received the mobile home free and clear of any debt.  The court ordered that if the proceeds from the marital home are not sufficient to satisfy the parties’ debts Eric will be responsible for any remaining obligations, but in the event any proceeds remain Eric will receive the first $5,000 and any remaining balance will be equally divided between the parties. 

The court also found that the present value of Eric’s 401(k) plan was approximately $33,000 and ordered it to be divided equally between the parties.  Eric was ordered to pay $7,500 toward Allison’s trial attorney fees and to pay her $1,250 per month in alimony until he reached age sixty-five, at which time the support was to be reduced to $750 per month. 

Allison appeals from the alimony, property division, and attorney fee provisions of the dissolution decree entered by the district court.  More specifically, she contends the court (1) should have awarded her $2,500 per month for the rest of her life instead of the alimony it awarded, (2) should have valued Eric’s 401(k) at what it was worth prior to the withdrawals he took from it during the parties’ separation and divided that amount equally between the parties instead of dividing its current value as of the time of the dissolution trial (3) erred in awarding Eric the first $5,000 of net proceeds, if any, following 

payment of marital debts from the sale of the marital home, and (4) should have considered the attorney fees Eric was ordered to pay to her as a marital debt and required those fees to be paid out of the proceeds from the sale of the marital home.  Allison also seeks an award of appellate attorney fees.     

II.
SCOPE AND STANDARD OF REVIEW.

In this equity case our review is de novo. Iowa R. App. P. 6.4.  We examine the entire record and adjudicate rights anew on the issues properly presented.  In re Marriage of Smith, 573 N.W.2d 924, 926 (Iowa 1998).  We give weight to the fact-findings of the trial court, especially when considering the credibility of the witnesses, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).   This is because the trial court has a firsthand opportunity to hear the evidence and view the witnesses.  In re Marriage of Will, 489 N.W.2d 394, 397 (Iowa 1992).

III.
MERITS.


A.
Alimony.


Allison first claims that based on the parties respective earning capacities, the duration of their marriage, and her medical expenses she should have been awarded $2,500 per month in alimony for the remainder of her life.  Although Eric contends Allison failed to preserve this issue for our review we find the issue was adequately preserved and address it on the merits. 

“Alimony is an allowance to the spouse in lieu of the legal obligation for support."  In re Marriage of Sjulin, 431 N.W.2d 773, 775 (Iowa 1988).  Any form of spousal support is discretionary with the court.  In re Marriage of Ask, 551 

N.W.2d 643, 645 (Iowa 1996).  Spousal support is not an absolute right; an award depends on the circumstances of each particular case.  In re Marriage of Dieger, 584 N.W.2d 567, 570 (Iowa Ct. App. 1998).  In determining the amount of alimony we consider the length of the marriage, the age and health of the parties, the parties' earning capacities, the levels of education, and the likelihood the party seeking alimony will be self-supporting at a standard of living comparable to the one enjoyed during the marriage.  In re Marriage of Clinton, 579 N.W.2d 835, 839 (Iowa Ct. App. 1998).  Property division and alimony should be considered together in evaluating their individual sufficiency.  In re Marriage of Trickey, 589 N.W.2d 753, 756 (Iowa Ct. App. 1998).  In marriages of long duration where the earning disparity between the parties is great, both spousal support and nearly equal property division may be appropriate.  In re Marriage of Weinberger, 507 N.W.2d 733, 735 (Iowa Ct. App. 1993).
An alimony award will differ in amount and duration according to the purpose it is designed to serve.  In re Marriage of Hettinga, 574 N.W.2d 920, 922 (Iowa Ct. App. 1997).  Rehabilitative alimony was conceived as a way of supporting an economically dependent spouse through a limited period of education or retraining following divorce, thereby creating incentive and opportunity for that spouse to become self-supporting.  In re Marriage of Francis, 442 N.W.2d 59, 63 (Iowa 1989); see also In re Marriage of O'Rourke, 547 N.W.2d 864, 866 (Iowa Ct. App. 1996).  Because self-sufficiency is the goal of rehabilitative alimony, the duration of such an award may be limited or extended depending on the realistic needs of the economically dependent spouse, 

 tempered by the goal of facilitating the economic independence of the ex-spouses.  Francis, 442 N.W.2d at 64.  Traditional or permanent alimony is usually payable for life or for so long as the dependent spouse is incapable of self-support.  Hettinga, 574 N.W.2d at 922.

[T]he spouse with the lesser earning capacity is entitled to be supported, for a reasonable time, in a manner as closely resembling the standards existing during the marriage as possible, to the extent that that is possible without destroying the right of the party providing the income to enjoy at least a comparable standard of living as well.

In re Marriage of Hayne, 334 N.W.2d 347, 351 (Iowa Ct. App. 1983).  The economic provisions of a dissolution decree are "not a computation of dollars and cents, but a balancing of equities."  Clinton, 579 N.W.2d at 839.

It is essentially undisputed that Allison has no present ability to work and earn a living, she has sizeable medical costs (including her insurance, pharmaceuticals, and office co-pays), and Eric is currently able to work full-time and is earning about $85,000 per year.  However, Allison has been able to work full-time in the past despite her psychiatric problems and it appears she should in all likelihood be able to work on at least a part-time basis in the foreseeable future.  She wishes to do so.  We note that her counselor, Pam Correll, stated in letters dated November 17, 2003, and June 22, 2004, respectively, that Allison “appear[ed] to be functioning at this time in a more positive way than she has for many years”
 and “[i]t is anticipated that she will continue to be able to manage her affairs day to day” but that she would need to remain on her medication and in therapy.  

Allison has present living expenses, including approximately $950 per month of out-of-pocket medical expenses, which may approach $2,000 per month and substantially exceed the $1,250 per month alimony awarded by the trial court.  Eric should be able to contribute more than $1,250 per month toward Allison’s support for the period necessary for her to bring her present psychiatric problems under control.  We conclude Allison should receive a combination of rehabilitative and permanent alimony of $1,750 per month for a period of three years.  This should allow her sufficient time and income to address her psychiatric issues and to make the transition from being totally reliant on Eric for support to being as independent and self-reliant as her medical condition allows.  After the three-year period she shall receive the permanent alimony of $1,250 per month, later reduced to $750 per month, as awarded by the trial court.  We agree with the court that Eric’s monthly alimony obligation should decrease to $750 when he reaches age sixty-five, based on the evidence in the record of his own fairly severe medical problems and the strong likelihood he will be physically unable to continue to work after age-sixty-five, if he is even able to continue working until then.   

B.
401(k) Plan.

Allison next contends the court erred in not awarding her one-half of Eric’s 401(k) plan at its value as of the date of their separation, prior to the withdrawals he made in 2001, 2002, and 2003.  More specifically, she argues that during their 

separation Eric depleted years of contributions to this joint marital asset and secreted money away for his own use and benefit.  Allison asserts that if the value of the withdrawals were restored the value of the pension would be at least $137,019.80 and the court should have awarded her one-half of this amount ($68,509) instead of one-half ($16,500) of the $33,000 the pension was actually worth at the time of trial.

Eric argues this issue was not preserved for our review.  We agree.  Issues must ordinarily both be raised and decided by the district court before they can be decided on appeal.  Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002).  “It is not a sensible exercise of appellate review to analyze facts of an issue ‘without the benefit of a full record or lower court determination[ ].’”  Id. (quoting Yee v. City of Escondido, 503 U.S. 519, 538, 112 S. Ct. 1522, 1534, 118 L. Ed. 2d 153, 172 (1992)).  When the district court fails to rule on an issue properly raised by a party, the party who raised the issue must file a motion requesting a ruling in order to preserve error for appeal.  Id.    

It is clear from the record that Allison raised this issue before the trial court.  However, in the dissolution decree the trial court made no findings, conclusions, or a ruling as to whether or to what extent Eric’s withdrawals constituted a dissipation of marital assets.  It noted Eric had withdrawn significant sums from the pension prior to 2003 but found only that the 401(k) plan was currently worth approximately $33,000 and ordered that the plan was to be divided equally between the parties.  The court made no mention of any alleged dissipation and no determination as to whether Eric had dissipated or secreted 

marital assets, or what if any amount Allison should be awarded to compensate her.  Allison filed no motion asking the court to enlarge or amend its findings and conclusions.  Accordingly, we conclude Allison failed to preserve this issue for our appellate review.  

However, even if error had been preserved we do not believe Allison proved Eric dissipated or secreted marital assets.  The record shows that Eric made one of the withdrawals prior to the parties’ separation.  The other withdrawals appear to have been used either for payments on loans he had previously received from his 401(k) plan or for both parties’ benefit, such as to pay for their attorney fees, to make payments on the mobile home loan, to pay back taxes which were owed prior to the separation, to pay the parties’ large and continuing medical expenses, and to generally support their respective lifestyles which included heavy alcohol use by both, Eric’s use of tobacco products, and Allison’s use of marijuana.   

C.
Net Proceeds from Marital Home.
Allison also claims the trial court erred in awarding Eric the first $5,000 of net proceeds from the sale of the marital home, if any remained following the payment of their marital debts.  She argues this is inequitable in light of the property distribution she is otherwise receiving and the fact her alimony of $1,250 per month will not even meet her current monthly expenses.  She argues the full amount of any remaining proceeds after the payment of marital debts from the sale of the home should be divided equally between the parties. 

The partners to a marriage are entitled to a just share of the property accumulated through their joint efforts.  In re Marriage of Russell, 473 N.W.2d 244, 246 (Iowa Ct. App. 1991).  “The Iowa courts do not require an equal division or percentage distribution.  The determining factor is what is fair and equitable in each circumstance.”  Id.  Absent some particular inequity in awarding a specific asset, or assigning a specific debt, the property division provisions of the decree will be upheld so long as the overall property division was equitable.  

The district court’s property division, after taking into account the $5,000 Eric might get from the sale of the marital home if there are any proceeds left after paying the parties’ debts, results in each party receiving approximately one-half of their property.  Furthermore, the court required that Eric be responsible for any debts if the proceeds from the sale of the home are not sufficient to cover their debts, and ordered Eric to pay $7,500 of Allison’s attorney fees and to pay the court costs.  Finally, we have increased Allison’s alimony award from $1,250  per month to $1,750 per month for three years.  Taking into account all of the specific circumstances of the case at hand, we conclude the trial court’s property division is fair and equitable and the court did not err in allowing Eric the first $5,000 in proceeds from the sale of the marital home after payment of debts, should there be any remaining proceeds.  
D.
Trial Attorney Fees.

Allison also contends the trial court should have required that the $7,500 Eric was ordered to pay toward her trial attorney fees be considered a marital debt and be paid directly from the proceeds of the sale of their home, to ensure the debt is not discharged in any future bankruptcy.  Allison cites no authority in support of this issue.  Nor is there any evidence in the record that Eric has any 

intention of filing for bankruptcy to avoid paying the attorney fee judgment or otherwise.  We conclude the court did not err in not requiring that the $7,500 attorney fees judgment be paid from proceeds from the sale of the marital home, if any should remain after payment of debts.  

E.
Appellate Attorney Fees.

Finally, Allison seeks an award of appellate attorney fees from Eric.  An award of appellate attorney fees is not a matter of right but rests within our discretion.  In re Marriage of Kurtt, 561 N.W.2d 385, 389 (Iowa Ct. App. 1997).  We consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the trial court's decision on appeal.  Id.  Eric has a greater ability than Allison to pay such fees at the present time and Allison has a greater need because she has no present ability to earn and no income other than spousal support.  Taking the relevant factors into consideration we award Allison $1,500 in appellate attorney fees. 

IV.
CONCLUSION.


Based on our de novo review of the record, we conclude Allison’s alimony award should be modified to $1,750 per month for three years, after which she will receive $1,250 per month until Eric reaches age sixty-five at which time it will decrease to $750 per month as ordered by the district court in its decree.  We further conclude the district court did not err in granting Eric the first $5,000 in net proceeds, if any, from the sale of the marital home.  The court did not err in not requiring that the trial attorney fees Eric was ordered to pay Allison be paid from 

any remaining proceeds from the sale of the marital home.  Allison did not preserve for our review her claim that Eric dissipated marital assets, and did not prove that he did so.  Allison is awarded $1,500 in appellate attorney fees.  Costs on appeal are taxed one-half to Eric and one-half to Allison.     

AFFIRMED AS MODIFIED.

Mahan, J., concurs.  Sackett, C.J. concurs in part and dissents in part.

SACKETT, C.J. (concurring in part and dissenting in part)


I concur in part and dissent in part.


I would affirm and make no further award of attorney fees.







�  Between the filing of the dissolution petition and the trial Keri Swaney had her name legally changed to Allison Conrad and she will herein be referred to as “Allison.”


�  Allison testified she worked at Osco Drug from 1996 until terminated in 2000, and the trial court found she had worked there approximately four years.  However, in affidavits dated August 14, 2001, and filed with her August 15, 2001 petition for dissolution of marriage Allison stated under oath that she was then still working at Osco Drug, earning $7.75 per hour resulting in weekly income of $300.  Further, in a September 20, 2002 letter to Allison’s attorney, Allison’s psychiatrist stated that Allison had worked at Osco Drug for seven years, ending when she lost her job on May 1, 2002, resulting in a worsening of her condition and leading to a partial hospitalization program beginning May 6, 2002.  Substantial evidence thus suggests that Allison may have worked at Osco Drug substantially longer and later than her testimony shows.  


�  If, as suggested by substantial evidence in the record, Allison had in fact continued to work at Osco Drug until May 1, 2002, her counselor’s November 17, 2003 letter would seem to indicate that as of November 2003 Allison was already functioning in a more positive way than when she had earlier been able to work full-time at Osco Drug.  





