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IN THE COURT OF APPEALS OF IOWA

No. 5-119 / 04-1218

Filed April 28, 2005

RENEE LYNNE MAKOHONIUK,


Appellee,

vs.

RICHARD DAVID MAKOHONIUK,


Appellant.


Appeal from the Iowa District Court for Dallas County, Douglas F. Staskal, Judge.


Richard Makohoniuk appeals from the district court's entry of a protective order following a hearing on his wife, Renee's, petition for relief from domestic abuse.  AFFIRMED.

Pamela Vandel, Des Moines, for appellant.


Jeanne Johnson, Des Moines, and Robert Laden of Laden & Pearson, P.C., Des Moines, for appellee.


Heard by Vogel, P.J., and Miller and Hecht, JJ.

HECHT, J.

Richard Makohoniuk appeals from the district court's entry of a protective order following a hearing on his wife's petition for relief from domestic abuse.  He contends Renee Makohoniuk failed to produce evidence that he had assaulted her.  We affirm.

Background Facts and Proceedings.

At the time of the hearing on this matter, Richard and Renee had been married for approximately fourteen years.  They have two daughters and a son.  On June 24, 2004, Renee filed a Petition for Relief from Domestic Abuse in the Iowa District Court for Dallas County.  The petition alleged, among other things, that Renee had been the victim of “constant emotional, verbal and mental abuse” and that Richard had stalked her.


During the hearing on her petition, Renee detailed a lengthy history of verbal and other abuse by Richard.  In particular, Renee recounted an incident that occurred on June 22, 2004.  She testified that, after taking longer than usual to put the kids to bed, she went into her bedroom where Richard was already asleep.  Because his arm was on her pillow, she moved it off and climbed into bed.  Renee testified that Richard began a “verbal assault” in which he questioned why it took her so long to come to bed and why she had “thrown” his hand off the pillow.  Renee further testified that she then got out of bed and declared that she would sleep in another room.  Richard followed her down the hall with “loud stomping at my heels.”  Renee entered another bedroom and Richard stopped outside.  Renee claimed she then heard loud footsteps and Richard opened the door and continued to yell at her.


Renee estimated Richard’s exhibition of anger went on for approximately twenty minutes before she jumped out of bed and confronted him.  Richard then “stomped” back toward his bedroom but went into their daughter Monet’s bedroom and called out her name.  Richard explained he was attempting to discern whether Monet was sleeping.  Renee and the children went to the Polk County shelter the following day.  


Following the presentation of evidence, the district court made the following statements on the record:

The question here is whether the defendant committed an assault as defined in section 708.1 of the code.  I find that he did commit an assault and I find that that assault occurred on June 22nd and I find that his stomping down the hallway, following his wife after they had some altercation did place her in fear of immediate physical contact which would have been injurious, painful, insulting or offensive and it was coupled with the ability to execute that act.


It’s hard to point out every single little thing that leads me to that conclusion, but it’s based on witnessing the demeanor of the witnesses, the testimony of both of the parties.  I find it somewhat incongruent in your testimony where you said . . . you’re trying to protect your daughter by making sure she is asleep by talking to her.  I don’t understand why you would do that, but that’s not the only thing.


The court ordered Richard to have no contact with Renee, who was awarded exclusive possession of the parties’ house and granted temporary custody of the children.  Richard was granted visitation with the children and ordered to engage in individual counseling.  Richard appeals from this order, contending “the trial court erred in issuing the final protective order because Renee failed to produce evidence that Richard assaulted her.”  

Scope of Review.

Our review is de novo.  See Wilker v. Wilker, 630 N.W.2d 590, 594 (Iowa 2001).  We give weight to the trial court's findings of fact, especially in matters of credibility, but are not bound by them.  Iowa R. App. P. 6.14(6)(g ).

Assault.  

In a chapter 236 domestic abuse proceeding, the plaintiff must prove the allegation of domestic abuse by a preponderance of the evidence.  Iowa Code § 236.4(1).  Under section 236.2(2) domestic abuse means committing an assault as defined in Iowa Code section 708.1.  That section provides as follows: 

A person commits an assault when, without justification, the person does any of the following: 

1. Any act which is intended to cause pain or injury to, or which is intended to result in physical contact which will be insulting or offensive to another, coupled with the apparent ability to execute the act. 

2. Any act which is intended to place another in fear of immediate physical contact which will be painful, injurious, insulting, or offensive, coupled with the apparent ability to execute the act. 

3. Intentionally points any firearm toward another, or displays in a threatening manner any dangerous weapon toward another.


In reaching its conclusion, the district court made an implicit finding that Renee was more credible than Richard, commenting that its conclusion was “based on witnessing the demeanor of the witnesses, the testimony of both of the parties.”  In addition, the court made an explicit finding of the credibility of the numerous witnesses called by Renee to recount various instances of Richard’s treatment of Renee and the children.  We of course review this matter acknowledging that the district court, as trier of fact, has a better opportunity to evaluate the credibility of witnesses and thus the prerogative to determine what evidence to believe.  See Tim O’Neill Chevrolet, Inc. v. Forristall, 551 N.W.2d 611, 614 (Iowa 1996).  


On our de novo review, we find that Richard’s actions on the evening of June 22 were “intended to place [Renee] in fear of immediate physical contact which will be painful, injurious, insulting, or offensive, coupled with the apparent ability to execute the act.”  Iowa Code § 708.1(2).  Renee and Richard clearly had a stormy, contentious relationship.  Substantial evidence in the record evidences that Renee was afraid of Richard’s aggressive and controlling behavior.  Renee described an incident in 1999 when Richard grabbed her by the arm with both hands and repeatedly jerked her whole body, causing her to go airborne between jerks, dragged her though a door, and threw her onto a sidewalk.  Renee also testified that she had witnessed Richard abusing the children on multiple occasions.  These included an occasion which Richard pinched their son, and another incident when Richard slammed the child up against a wall in a bathroom and held him off the ground by his shirt.  Several witnesses described Richard’s aggressive, controlling, and negative behaviors toward Renee and the children.


Our de novo review of the record leads us to find Richard assaulted Renee during the June 2004 incident.  Richard’s prior history of physical assault against Renee and pinching the children combined with his frequent displays of aggressive anger against Renee and the children lead us to find that Richard intended to place Renee in fear of immediate physical contact which would be painful, injurious, insulting, or offensive; and he had the apparent ability to execute the act when he yelled at and stomped behind Renee during the June 2004 incident.  Richard’s pattern of recurring rage and volatility as well as his prior physical abuse of Renee are consistent with our findings.  Accordingly, we affirm the court’s entry of a protective order.  

AFFIRMED.  

�  We note that the court made findings irrelevant to the question of whether an assault occurred.  The relevant factor is the actor’s intent, rather than the victim’s subjective feelings of fear.  See Iowa Code § 708.1(2) (2003).





