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IN THE COURT OF APPEALS OF IOWA

No. 5-058 / 04-1308 

Filed March 31, 2005

JEFFREY L. KOOS,


Plaintiff-Appellant,

vs.

SHELLEY R. WILLSON,


Defendant-Appellee,

KIM BENES,


Intervenor-Appellee.


Appeal from the Iowa District Court for Dickinson County, Frank B. Nelson, Judge.


Jeffrey Koos appeals from an order that disestablished his paternity of Brayde L. Willson-Koos.  REVERSED AND DISMISSED.

Michael J. Houchins of Zenor, Houchins & Borth, Spencer, and John L. Sandy of Sandy Law Firm, Spirit Lake, for appellant.


Pamela Wingert, Spirit Lake, for appellee Willson.


Joel R. Welder of Wollschlager, Tow, Welder & Ringquist, P.A., Fairmont, Minnesota, for appellee Benes.


Heard by Sackett, C.J., and Huitink and Eisenhauer, JJ.

SACKETT, C.J. 


The focal question in this case is the paternity of Brayde who was born in May of 1997.  At the time of Brayde’s birth appellant Jeffrey Koos, who was in a relationship with Brayde’s mother, Shelly Willson, filed a paternity affidavit and was listed as Brayde’s father on Brayde’s birth certificate.
  In December of 2002 appellee Kim Benes first sought to establish his paternity claiming he was Brayde’s biological father.  The district court ultimately agreed with Benes and disestablished Koos as Brayde’s father.  Koos has appealed from that ruling raising a number of issues including a claim that (1) the district court erred in its consideration of certain blood testing, and (2) Benes waived his right to assert his paternity.  Because we agree with Koos on both of these issues we reverse the district court and dismiss Benes’s paternity claim.


Scope of Review.  This matter was filed in equity and tried in equity.  Furthermore the right of a parent to his or her child is a constitutional right.  Therefore, our review is de novo.  Huisman v. Miedema, 644 N.W.2d 321, 324 (Iowa 2002); State v. Hallum, 606 N.W.2d 351, 354 (Iowa 2000).


Background  The following facts appear not to be disputed.  After Brayde’s birth Koos’s name was placed on Brayde’s birth certificate.  Brayde remained in Willson’s care.  Koos paid child support and supplied medical insurance for Brayde.  In April of 1999 Koos filed a petition seeking Brayde’s custody.  On April 19, 1999, Willson and Koos reached a temporary agreement approved by the court wherein the parties were awarded temporary joint legal custody of Brayde and Koos was granted visitation.


As a part of the approved order with reference to Koos’s visitation the order stated, “Where paternity does not establish plaintiff [Koos] as father, these provisions may be voided by the Court.”  The order further provided:

Defendant [Willson] shall at her own expense pay for and schedule any and all DNA testing of bodily fluids of plaintiff [Koos] and the minor child where
 she determines to contest paternity in the above-captioned matter.  Plaintiff [Koos] will cooperate in this testing procedure by presenting himself for testing upon the request of the Defendant [Willson].


In November of 1999 the court approved a stipulation granting Koos and Willson joint custody and providing Koos should be entitled to physical care and control of Brayde and Willson should have visitation.  Willson was apparently incarcerated at the time.  The stipulation recognized that on Willson’s release she might petition for modification of the visitation and custodial provisions.

In December of 2001 Willson, then out of prison, filed an action in equity petitioning the court to modify the custodial award and grant her custody.  She also said if paternity testing remains an issue that the Court should direct paternity testing in accordance with the April 19, 1999 order. 

On April 26, 2002, Willson, Benes and Brayde went to the Dickinson County Memorial Hospital and, according to Willson’s testimony, they submitted to DNA tests.

Benes then for the first time on about December 18, 2002, asserted his claim of paternity when he filed a motion to intervene in the custody dispute between Willson and Koos.  Willson then amended her petition for modification, seeking to overcome Koos’s paternity and stating that DNA testing had established Benes as Brayde’s natural father.  In April there was a hearing on Benes’ petition to intervene.  Koos resisted the intervention claiming Benes had waived his right to claim paternity, was estopped from doing so, and intervention should be denied based on these allegations.  The court found that, in litigating the paternity of Benes and the defenses of Koos, Benes should be allowed to intervene.

On September 29, 2003 Benes moved pursuant to Iowa Code section 600B.41 (203) for an order that Koos, Willson, Benes, and Brayde should submit to blood and or genetic samples for DNA testing, that the parties equally share the costs, and that the expenses be taxed as court costs at the conclusion of this action.  On October 17, 2003, the court noted Willson had renewed her request for paternity testing of Koos but that Koos had stipulated that if testing were conducted it would reveal he was not the biological father of Brayde and because of this stipulation no further order would issue.

The matter came on for trial on April 15, 2004.  Just before trial Willson dismissed her petition for modification of the custodial order but participated in the trial to support her claim that Koos’s paternity should be disestablished.  Consequently the only issue before the district court was the paternity of Brayde.  


From the record we also find that Willson, Koos, and Benes all were heavy users of illegal substances in the past.  Koos and Benes appear now to abstain from the use of illegal substances, Koos has apparently had a substantial period of sobriety, and he testified that he attends AA meetings weekly.  Willson, on the other hand, admittedly has continued to use illegal substances.


The evidence is that Koos and Brayde have bonded and that Koos has done a good job of parenting him.  Brayde also has established a bond with Koos’s parents.

Benes and Koos both had a sexual relationship with Willson at or near the time of Brayde’s conception.  Willson claimed she was unaware of having intercourse with Benes near the time of Brayde’s conception and did not know it happened until Benes told her at a much later time.  Benes claims he was unaware he was Brayde’s birth father until shortly before he filed his petition to intervene.  Evidence introduced at trial causes us to have serious doubts that Willson and Benes were not aware for over five years that Benes could be Brayde’s father.  


Willson made two claims during the pendency of the custody matter, contending that Koos had sexually abused Brayde.  The claims were found to be without a basis, but as a part of the proceedings the Department of Human Services requested testing of Willson’s hair as well as the hair of Brayde and Koos.  Willson and Brayde’s hair tested positive for illegal substances.  Koos’s hair did not.  As a consequence, in a child-in-need-of-assistance proceeding Willson was denied visitation.  


After that Willson contacted Benes and paid for paternity testing, which she and Benes claim establishes Benes as Brayde’s birth father.  There was credible evidence that Willson wanted Benes to succeed in his claim because she believed she would have more time with Brayde.


Blood test evidence.  In its determination of paternity the district court relied on and took judicial notice of paternity tests conducted in May of 2002 that determined the probability of Benes’s paternity to be 99.998%.  Koos argues that the testimony relating to the blood tests, written results of the blood test, and the chain of custody are inadmissible because the results of the blood tests were not sent to the court or properly verified.  He contends the chain of custody of the blood samples was not properly demonstrated.  He further contends the district court erred in taking judicial notice of them.


A court may take judicial notice of facts “capable of accurate and ready determination by resort to sources of indisputable accuracy.”  Gannon v. Board of Regents, 692 N.W.2d 31, 41 n.5 (Iowa 2005).  A court is also justified in taking judicial notice of all the papers properly issued and filed or returned in the case.  Slater v. Roche, 148 Iowa 413, 418, 126 N.W. 925, 927 (1910).


It would appear, therefore, the court would be justified in taking judicial notice of the testing, and the tests would be admissible without additional foundation if they were properly filed; that is, if they followed the requirements of Iowa Code section 600B.41, which was intended by the legislature as an aid to permit parties in a paternity suit to admit reports of blood test results into evidence without requiring the testimony of the court-appointed expert.  Petition of Bruce, 522 N.W.2d 67, 70 (Iowa 1994)  The provision for pretrial objections to the test procedures and test validity is intended to allow “the trustworthiness of the evidence to be determined before trial to obviate the necessity of personal testimony by the blood analyst.”  State ex rel. Buechler v. Vinsand, 318 N.W.2d 208, 210 (Iowa 1982).  However, section 600B.41 does not impose additional foundational requirements for the admission of expert testimony at trial.  When the testimony of an expert is offered at trial, the statutory reporting and verification requirements are not applicable.  When a proper foundation is established, the court may admit expert testimony and reports of the blood test results.  Bruce, 522 N.W.2d at 70; Beuchler, 318 N.W.2d at 210.

However, the procedures established in the statute must be adhered to in order for the blood test results to be admissible at trial without further testimony or foundation.  See State ex rel. Hodges v. Fitzpatrick, 342 N.W.2d 870, 874 (Iowa Ct. App. 1983).  Benes presented no expert testimony at trial to establish a foundation for admission of the test results.  


Consequently, for their admission Benes must rely on compliance with Iowa Code section 600B.41, formerly section 475.41.  It provides:

1.
In a proceeding to establish paternity in law or in equity the court may on its own motion, and upon request of a party shall, require the child, mother and alleged father to submit to blood or genetic tests.

2.
If a blood or genetic test is required, the court shall direct that inherited characteristics be determined by appropriate testing procedures and shall appoint an expert qualified as an examiner of genetic markers to analyze and interpret the results and to report to the court.  Appropriate testing procedures shall include any genetic test generally acknowledged as reliable by accreditation bodies designated by the secretary of the United State department of health and human services and which are performed by a laboratory approved by such an accreditation body.


. . . .

5.
The results of the tests shall have the following effects:


a. Test results which show a statistical probability of paternity are admissible.  To challenge the test results, a party shall file a notice of the challenge, with the court, no later than twenty days after the filing of the expert’s report with the clerk of the district court.


. . . .


(3) If a challenge is not timely filed, the test results shall be admitted as evidence of paternity without the need of additional proof of authenticity or accuracy.

Iowa Code § 600B.41 (2003) (emphasis supplied).

The only court order addressing the blood tests was the April 19, 1999 order.  At the time that order was entered, there was no action pending to establish paternity.  Furthermore, that order did not follow the terms of the statute requiring that, “the court shall direct that inherited characteristics, be determined by appropriate testing procedures and shall appoint an expert qualified as an examiner of genetic markers to analyze and interpret the results and to report to the court.”  Iowa Code § 600B.41(2).  While arguably the court met the requirement that it direct that the inherited characteristics be determined by appropriate testing by providing there be a DNA test, it did not appoint a qualified expert to analyze and interpret the results and report to the court.  The test result was filed by a party, not by an appointed expert, thus not meeting the statutory requirements for admission of the test without further foundation.  Iowa Code § 600B.41(2).  It would appear that the legislature provided for filing by the expert to assure the report filed was the one the expert made and to eliminate the risk of it being altered by one of the parties before it was filed.

Furthermore, Benes made no effort to establish a foundation for the test, which he clearly could have done, as the statutory reporting only makes verification not necessary.  Bruce, 522 N.W.2d at 70.  Rather, Benes contends only that the district court took judicial notice of the test, which the district court did.

The district court erred in taking judicial notice of the tests, as they were not properly filed in accordance with Iowa Code section 600B.41(2).  The failure to comply with this statute rendered the tests inadmissible absent further foundation, which was not supplied.


Waiver of Paternity.  Iowa Code section 600B.41A provides for the disestablishment of a father.  Under the terms of the statute the established father, Koos, is authorized to commence an action to overcome paternity.  Callender v. Skiles, 591 N.W.2d 182, 184 (Iowa 1999).  However, in Callender, the court found that a putative father of a child with an established father may have standing to challenge paternity under the Due Process Clause of the Iowa Constitution.  Id. at 192.  The court noted this right could be waived, and it left it to the district court to determine whether the principles of waiver preclude a challenge in each particular case.  Id.  The court recognized time to be a critical element of this inquiry, as well as the efforts to establish a relationship.  Id.  The court remanded the case to the trial court to make a factual inquiry to determine whether the putative father could pursue his claim, finding that to the extent Iowa Code section 600B.41A(3)(a)(1) denied the putative father standing, the section was unconstitutional under the Iowa Constitution.  Id.


Benes, as an alleged putative father, has a protected liberty interest in his relationship with Brayde if Brayde is shown to be his biological child.  Huisman v. Miedema, 644 N.W.2d 321, 324 (Iowa 2002); Callender, 591 N.W.2d at 190-91.  Under the Iowa Constitution this right cannot be infringed without first providing due process.  Callender, 591 N.W.2d at 190.  Consequently, Benes is entitled to petition the court to overcome the established father's paternity and establish his own paternity, using the procedures set forth in chapter 600B.  Huisman, 644 N.W.2d at 324; Callender, 591 N.W.2d at 192.  However, this right to challenge the established father can be and could have been waived.  Callender, 591 N.W.2d at 192.


Willson testified that when she was pregnant with Brayde she went to Fort Dodge, where Benes graduated from a drug treatment program, and she took Benes back to Spirit Lake.  She said he knew he had sex with her shortly before her pregnancy and he asked if the baby was his and she said it was not.  She also testified that Benes’s then current girlfriend visited her in the hospital when Brayde was born and commented that the child’s skin tones were dark like Benes’s and she asked that Willson bring Brayde to where she and Benes were living, and Willson did so, probably more than once.  Despite Benes’s knowing that Willson became pregnant near the time he had intercourse with her and having seen Brayde after his birth, Benes made no attempt to determine the child’s paternity.  Rather Benes stood by for over five and one-half years, during which time Koos helped support and care for Brayde.  Benes’s protected interest with respect to his putative child was known or knowable shortly after Brayde was born.  See In re M.M.S., 502 N.W.2d 4, 7 (Iowa 1993).  He must be charged with some sense of involvement on the basis of these facts.  See id.  Benes knew of Willson’s pregnancy and his possible involvement therein.  In In re M.M.S., the court found such conduct on the part of a putative father to be abandonment.  Id.


Benes contends this issue is not preserved for our review.  We disagree.  This case started as a custody case and concluded as a case to disestablish paternity, an unusual posture.  Koos’s counsel urged waiver in contesting Benes’s motion to intervene.  Koos’s counsel contended there was waiver when asked by the district court to capsulate his position prior to taking evidence.  Benes did not object to litigation of the issue.  Rather, he sought to refute it by claiming lack of knowledge of his parentage of Brayde, so the matter was fully litigated.

The district court noted the equities probably favor Koos and that for almost four years he has had the primary physical care of Brayde as well as the full financial obligation.  Our de novo review of the record causes us to agree with the district court that Koos assumed the primary care and full financial obligation of Brayde for four years.  Despite having knowledge of Brayde’s birth and the fact he had intercourse with Willson at or near the time of Brayde’s conception, Benes took no action to establish his parental rights for over five years.  The only conclusion we can reach is that even if Benes had clearly established his paternity, he waived it and Koos’s paternity should not have been disestablished.  This finding we note was recommended by Brayde’s guardian ad litem who participated at trial but did not file an appellate brief.

We reverse the district court and dismiss Willson’s and Benes’s action to overcome paternity.  See  Iowa Code § 600B.41A(6)(b).  We preserve the paternity of Jeffrey L. Koos and establish that Brayde L. Willson-Koos remain his son and that Brayde remain in Koos’s primary physical care.  Costs on appeal are taxed one-half to Willson and one-half to Benes.

REVERSED AND DISMISSED.
� Koos’s paternity was further established in State of Iowa, ex. rel. Brayde L. Willson-Koos, Petitioner, v. Jeffery L. Koos, Respondent, No. USCVO2O186.  


�  The word “where” was used.  It is unclear whether the parties in their stipulation may have intended to use the word when.


�  Whether or not this was her motive we need not decide.  We do note, however, that because Benes lived in Minnesota Willson may have felt she could have visitation without the interference of the Iowa Department of Human Services.


�  Koos also has challenged the test on other grounds which, because of our holding here, we need not address.





