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IN THE COURT OF APPEALS OF IOWA

No. 5-179 / 04-1372

Filed April 13, 2005

IN RE THE MARRIAGE OF DAWN M. SIMKINS and JOHN L. SIMKINS
Upon the Petition of

DAWN M. SIMKINS,


Petitioner-Appellee,

And Concerning

JOHN L. SIMKINS,


Respondent-Appellant.


Appeal from the Iowa District Court for Butler County, Stephen P. Carroll, Judge.


John L. Simkins appeals from a district court order modifying the custody provisions of the parties’ dissolution decree.  AFFIRMED.


Kellyann M. Lekar of Roberts, Stevens & Lekar, P.L.C., Waterloo, for appellant.


David H. Correll of Correll, Sheerer, Benson, Engels, Galles & Demro, P.L.C., Cedar Falls, for appellee.


Considered by Mahan, P.J., Zimmer, J., and Beeghly, S.J.*


*Senior judge assigned by order pursuant to Iowa Code section 602.9206 (2005).  
MAHAN, P.J.
John L. Simkins appeals from a district court order modifying the custody provisions of the parties’ dissolution decree.  He contends the court erred in granting primary physical care of the parties’ three minor children to the respondent, Dawn M. Simkins.  We affirm.

I. Background Facts & Proceedings.
John and Dawn were married on December 11, 1990.  They have three children:  Joshua, born June 15, 1991; Brandon, born August 26, 1993; and Lindsey, born April 23, 1998.  A decree of dissolution of marriage was entered on January 29, 2002.  Pursuant to the parties’ stipulation, John and Dawn were awarded shared physical care of their three children.  At the time the dissolution decree was entered, both parties resided in Parkersburg, Iowa.  In May of 2002 Dawn moved approximately twenty miles away to Cedar Falls, Iowa.  Although both parties continued to follow the arrangement they stipulated to in the original dissolution decree, the arrangement became unworkable and proved to be disruptive to the children.  On December 1, 2003, Dawn filed an application for modification, seeking primary physical care of the children.  John filed a responsive pleading admitting the shared physical care arrangement had proved to be unsuccessful and disruptive to the children.  Following a three-day trial, the district court entered an order for modification, granting Dawn primary physical care of the three children subject to John’s visitation rights.  John appeals.    

II. Standard of Review.
Our review of a district court’s ruling on an application for modification of a dissolution decree is de novo.  In re Marriage of Walters, 575 N.W.2d 739, 740 (Iowa 1998).  We examine the entire record and adjudicate anew issues properly presented.  In re Marriage of Steenhoek, 305 N.W.2d 448, 452 (Iowa 1981).  We give weight to the fact findings of the trial court, especially when considering the credibility of witnesses, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).

III. Primary Physical Care.    

John argues the district court erred in awarding Dawn primary physical care of the parties’ three children.  He avers he is the better parent and should have been granted primary physical care.  

Courts are empowered to modify the custodial terms of a dissolution decree only when there has been a material and substantial change in circumstances since the time of the decree that was not contemplated when the decree was entered.  In re Marriage of Walton, 577 N.W.2d 869, 870 (Iowa Ct. App. 1998).  Therefore, we initially must determine whether the record demonstrates there has been a substantial change of circumstances justifying the modification of the original dissolution decree.  The shared custody provisions stipulated to by these parties and incorporated into the decree have not evolved as envisioned by either of the parties.  Both parties are in agreement that the shared physical care arrangement has proven to be unsuccessful and disruptive to the children.  We have previously found that parental discord having a disruptive effect on the children warrants modification of a decree to designate a primary physical caregiver if it appears that the children, by having a primary physical caregiver, will have superior care.  See Melchiori v. Kooi, 644 N.W.2d 365, 368 (Iowa Ct. App. 2002) (citing Walton, 577 N.W.2d at 870).  Thus, in accordance with this line of cases, we conclude a substantial change in circumstances has been shown in this case due to the demonstrated failure of the shared physical care arrangement.   


Generally, once a material and substantial change in circumstances has been shown, a parent seeking modification of custody must also demonstrate the ability to render superior care.  Here, however, the parents have shared equally the physical and primary care of the three children.  At the time the dissolution decree was entered, both John and Dawn were found suitable to be primary caregivers to their children.  See Melchiori, 644 N.W.2d at 368-69 (citing In re Marriage of Frederici, 338 N.W.2d 156, 160 (Iowa 1983)) (finding that a necessary predicate of a joint custodial award is that both parents must be suitable caregivers).  Consequently, we address this as an initial custody determination, and the question is which parent can render better care.  See Melchiori, 644 N.W.2d at 369 (noting that when a shared physical care arrangement is no longer in the children’s best interests, a party’s ability to render better care meets the necessary burden to modify the custodial provisions of a dissolution decree).  


In its decree, the district court carefully reviewed and weighed the evidence presented during trial.  The court found both John and Dawn to be capable, loving parents, but ultimately concluded the children’s best interests would be better served by residing with Dawn.  Upon our de novo review of the record, we find no valid reason to reverse the district court’s decision.  During the parties’ marriage, Dawn was the primary care provider for the children.  Although this factor alone does not ensure an award of physical care, it is one of the many factors this court takes into consideration when assessing which party can better minister to the children’s needs.  In re Marriage of Kunkel, 555 N.W.2d 250, 253 (Iowa Ct. App. 1996).  Further, after the parties’ divorce, the record shows that Dawn attempted to make the parties’ arrangement successful and nondisruptive to the children.  Contrarily, John’s actions appeared to be designed to sabotage the agreement.  Based on the parties’ past behavior, it is clear that Dawn will continue to support and foster John’s relationship with the children.  John’s ability to support Dawn’s relationship with the children, based on the record before us, is questionable.  See In re Marriage of Wedemeyer, 475 N.W.2d 657, 659 (Iowa Ct. App. 1991) (noting one of the statutory factors a court may consider is the ability of each parent to support the other parent’s relationship with the children); see also Iowa Code § 598.41(3)(e) (2003).  Consequently, we conclude, as did the district court, that the children’s best interests are served by awarding primary physical care to Dawn.

IV. Appellate Attorney Fees.

Dawn requests an award of appellate attorney fees.  An award of appellate attorney fees is not a matter of right but rests within the court’s discretion.  In re Marriage of Scheppele, 524 N.W.2d 678, 680 (Iowa Ct. App. 1994).  In determining whether to award appellate attorney fees, we consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the decision of the trial court on appeal.  Id.  After a consideration of the aforementioned factors, we deny Dawn’s request for attorney fees.  Costs on appeal are taxed one-half to each party.

AFFIRMED.






