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IN THE COURT OF APPEALS OF IOWA

No. 5-529 / 04-1423
Filed August 17, 2005

STATE OF IOWA,


Appellee,

vs.

DAVID MAX SMOTHERS,


Appellant.


Appeal from the Iowa District Court for Des Moines County, Mary Ann Brown, Judge.


David Max Smothers appeals his conviction of third-degree burglary as a habitual offender.  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and James G. Tomka, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Martha Boesen, Assistant Attorney General, Patrick C. Jackson, County Attorney, and Lisa Taylor, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Hecht, JJ.

VOGEL, P.J.

Based on an incident that occurred on November 14, 2003, the State charged David Max Smothers with third-degree burglary as a habitual offender.  Following a trial, the jury found Smothers guilty of burglary, in violation of Iowa Code section 713.6A (2003), and determined that he was a habitual offender by virtue of two prior felony convictions.  Smothers appeals, arguing the court erred in overruling his motion for judgment of acquittal based on the general insufficiency of the evidence.  In the alternative, he argues that if these claims are not preserved for appellate review, then his trial counsel was ineffective.  


Error Preservation.  We first conclude error was not preserved on the sufficiency claim in regards to the burglary conviction.  See State v. Williams, 695 N.W.2d 23, 27 (Iowa 2005) (analyzing an error preservation issue where defense counsel made a general motion for judgment of acquittal).  Following the close of evidence, Smothers’s trial counsel made a general motion for judgment of acquittal which did not assert any specific deficiencies in the proof of the elements of the crime or challenge the lack of specific evidence introduced against him.  Now on appeal, Smothers asserts the evidence is lacking because “there [were] two bags of cans stolen not just one [and] no witnesses to the burglary . . . .”  As these specific contentions were not made below, they are therefore not properly before this court on appeal.  See State v. Crone, 545 N.W.2d 267, 270 (Iowa 1996).  

Likewise, we do not believe Smothers has preserved error on his claim as to the sufficiency of the evidence for the habitual offender finding.  The claim now being made on appeal, that a discrepancy exists between the social security number shown on a 1979 conviction and a 1993 conviction, was not raised below.  Accordingly, we address both of Smothers’s issues on appeal under the ineffective-assistance-of-counsel rubric.

Ineffective Assistance.  To succeed on an ineffective-assistance-of-counsel claim, a defendant must prove each of the following two elements by a preponderance of the evidence: (1) trial counsel failed to perform an essential duty, and (2) this failure resulted in prejudice.  State v. Dalton, 674 N.W.2d 111, 119 (Iowa 2004).  The prejudice prong of the test "is shown if the [defendant] establishes a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different."  Fullenwider v. State, 674 N.W.2d 73, 75 (Iowa 2004).  
Sufficiency of the Evidence.  Evidence is sufficient to withstand a motion for judgment of acquittal when, viewing the evidence in the light most favorable to the State and drawing all reasonable inferences in the State's favor, "there is substantial evidence in the record to support a finding of the challenged element."  State v. Reynolds, 670 N.W.2d 405, 409 (Iowa 2003).  Substantial evidence means evidence that could convince a rational fact finder that the defendant is guilty beyond a reasonable doubt.  Id. at 410.

Third-Degree Burglary.  Viewing the record in the light most favorable to the State, we conclude there was substantial evidence to support the burglary conviction, and therefore Smothers was not prejudiced by trial counsel’s failure to assert more specific reasons why his motion for judgment of acquittal should have been granted.  The district court instructed the jury that in order to find Smothers guilty of third-degree burglary, it had to find that he entered the Frank Millard, Inc. building, which was an “occupied structure” and not open to the public, that he did not have permission to enter the building, and that he did so with the specific intent to commit a theft.  Evidence was presented that employees of Frank Millard, Inc., arrived at work to discover that the business had been broken into, several offices were trashed, pry marks were on a pop machine, and that two large bags of empty pop cans, a roll of car wash tokens and a pair of gardening gloves were missing.  After receiving a report of the break-in, police officers phoned area grocery stores warning that someone may be attempting to redeem stolen pop cans.  When an individual, later identified as David Smothers, attempted to redeem one large bag of cans contained in a retailer’s bag, Hy Vee store manager Tim Cernin phoned police and refused to redeem the cans.  Smothers then left the building, and Cernin followed him, eventually locating Smothers in a wooded area near the store.  Police later arrested him and discovered a roll of car wash tokens on Smothers’s person.  In his vehicle, they also discovered a crowbar, straightbar, flashlight, and gardening gloves.  The gardening gloves and tokens were similar to the items stolen from the business.  The fact that nobody witnessed the burglary or that Smothers only attempted to redeem one of the two bags of cans does not detract from the substantiality of this evidence.  

Habitual Offender.  Likewise we conclude there was substantial evidence to support the habitual offender finding, and therefore Smothers was not prejudiced by any failure of trial counsel.  At trial, the State introduced evidence that a David Max Smothers was convicted on October 22, 1979 on second-degree burglary charges in Des Moines County, and that a David Max Smothers had been convicted of forgery on September 13, 1993 in Des Moines County.  Christine Brakeville, who had been the Des Moines County Clerk of Court since 1996 and who had worked in the clerk’s office for twenty-five years, testified that the defendant in this case was the same individual who was convicted in those prior offenses.  The date of birth of the David Max Smothers in those two prior cases matched the defendant’s.  In addition, Duane Worthy, of the Des Moines County Correctional Center, identified the defendant as the individual who was incarcerated in 1993.  Despite the fact the social security numbers differed on the 1979 and 1993 convictions, overwhelming evidence existed that David Max Smothers was indeed the individual convicted of both previous felonies.  Accordingly, even if counsel had made a motion that raised the discrepancies in the social security numbers, the result would have been the same and Smothers was therefore not prejudiced.  

AFFIRMED.  

