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IN THE COURT OF APPEALS OF IOWA

No. 5-809 / 04-1626

Filed December 21, 2005

IN RE THE MARRIAGE OF JEAN A. MINEART AND

TIMOTHY D. MINEART

Upon the Petition of

JEAN A. MINEART,


Petitioner-Appellant,

And Concerning

TIMOTHY D. MINEART,


Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, Joel Novak, Judge.


Timothy D. Mineart appeals the district court’s order modifying his divorce decree.  AFFIRMED.

Eric Borseth of Borseth Law Office, Altoona, for appellant.


Alexander Rhoads of Babich, Goldman, Cashatt & Renzo, P.C., Des Moines, for appellee.


Considered by Huitink, P.J., and Mahan and Hecht, JJ.

MAHAN, J.

Timothy D. Mineart appeals the district court’s order modifying his divorce decree.  Specifically, he argues the district court erred when it (1) granted Jean A. Mineart additional visitation with their children; (2) applied a visitation credit to Jean’s child support obligations; and (3) failed to award him attorney fees.  We affirm.


I.  Background Facts and Proceedings


Timothy D. Mineart and Jean A. Mineart dissolved their marriage in September 1998.  They were granted joint legal custody of their three children, born in July 1987, November 1989, and May 1991.  Tim was awarded primary physical care.  Jean was awarded reasonable and liberal visitation rights.  Jean received alternating weekends and one evening during the week she did not have weekend visitation.  The Minearts also alternated holidays: Tim received New Year’s Day, Memorial Day, Labor Day and Christmas Eve in even years, and Easter, Fourth of July, Thanksgiving, and Christmas Eve in odd years.  Jean had the holidays in the opposite years.  Finally, Tim was awarded $1,167.09 per month in child support.


Jean’s visitation was conditioned on her agreement to continue receiving mental health treatment.  She was required to submit first quarterly, then semiannual, compliance reports from her doctor to Tim.  As her condition continued to stabilize, she became more involved with her children.  Tim and Jean agreed she could have the children for one overnight per week.  The parties were also able to work out differences in schedules.  They have been flexible in scheduling summer and school break visitations.  Both parents appear to be very involved with the children.


Jean brought this petition to modify the decree requesting additional visitation.  Tim counter-claimed requesting additional child support payments.  With respect to Jean’s request, the district court stated as follows:

5.  The Court finds, as it relates to the two (2) minor children of the parties . . . [Jean] has failed to establish a substantial change in circumstances which would justify any change and modification of the visitation, with the exception of an additional one (1) week of summer visitation.  That the children are older, that the mother [Jean] is doing well with her physical and mental condition and the Court also finds a substantial change in circumstances, that the parties, by agreement, have been doing one (1) overnight visitation every week with all three (3) children.

6.  The Court does find that there has been a substantial change in circumstances as of the date of the Decree as it relates to [the oldest child].  The Court believes that it would be beneficial for [the oldest child] to have additional time with his mother which shall include an additional one (1) week summer visitation and an additional overnight, mid-week visitation to be during the week [the oldest child] does not have weekend visitation with his mother.

In summary, although the ruling is somewhat confusing, the court awarded Jean an additional week of visitation in the summer with all three children.  It then found that the children’s ages, Jean’s improved mental condition, and the parties’ agreement for one overnight per week constituted a substantial change sufficient to award Jean one overnight per week with all three children.  It further found a substantial change with regard to the Minearts’ oldest child and awarded her an additional overnight, mid-week visitation during the week she did not have a weekend visitation.


With respect to Tim’s request, the court found substantial change and increased the child support he received to $1,231.40 per month to be retroactively applied beginning May 1, 2004.  The court based that amount on Tim’s income of $24,000 per year and Jean’s income of $84,000 per year.  It then applied a twenty-five percent extraordinary extended visitation credit.  Once the oldest child turns eighteen, the child support will then be $1,377.78 per month for two children and $953.10 per month for one child.


Timothy appeals the court’s decision granting Jean additional visitation, applying the visitation credit to her child support obligation, and denying him attorney fees.


II.  Standard of Review


We review de novo.  Iowa R. App. P. 6.4.  De novo review requires that we examine the record anew.  In re Marriage of Salmon, 519 N.W.2d 94, 95 (Iowa Ct. App. 1994).  Though they do not bind us, we will give weight to the district court’s credibility findings.  Iowa R. App. P. 6.14(6)(g).


III.  Merits


A.  Visitation
In order to modify visitation, Jean must show a change in circumstances justifying the modification.  In re Marriage of Thielges, 623 N.W.2d 232, 235 (Iowa Ct. App. 2000).  She must show by a preponderance of the evidence both that the change is material and that increased visitation is in her children’s best interests.  Salmon, 519 N.W.2d at 94-95.  This burden is substantially less than the burden required to modify custody.  In re Marriage of Malloy, 687 N.W.2d 110, 113 (Iowa Ct. App. 2004).  We will usually only disturb the district court’s decision regarding visitation if the record shows it is inequitable.  Salmon, 519 N.W.2d at 95.


Tim argues that visitation with the oldest Mineart child should not have been increased.  That child turned eighteen in July 2005.  Because that child is now eighteen, any decision we might make with regard to that visitation would have no force or effect in the underlying controversy.  See Lewis Invs., Inc. v. City of Iowa City, 703 N.W.2d 180, 183 (Iowa 2005).  We therefore conclude this particular issue is moot.


Tim also argues that the younger Mineart children’s visitation should not have been increased.  First, based on the parties’ arguments and the record presented, it appears that Jean’s mental health was a material factor in her original visitation schedule.  The original decree conditioned her visitation on the doctor’s reports she was required to provide Tim.  Further, as her condition improved, both parties agreed she should have more visitation opportunities.  We conclude her gradual progress toward a more stable life constitutes a material change.  

Second, Tim agreed to and Jean exercised one overnight per week visitation, with the exception of a few months, since the dissolution decree.  This, too, constitutes a change in the parties’ circumstances that warrants a modification in the visitation decree.  We encourage Tim to look at this factor not as punishment for allowing his children to spend extra time with their mother.  Instead, we commend him for encouraging his children’s relationship with their mother, despite the trauma the divorce and mental health issues undoubtedly caused the whole family.  

Third, though a child’s increasing age is something contemplated by the court when issuing a decree, the Mineart children are now at ages where they can better deal with their mother’s mental health issues.  Should her condition deteriorate, they are at an age where they can both voice their own concerns and contribute to their own protection.

Finally, the Iowa Code encourages liberal visitation rights to assure a child the opportunity for maximum continuing physical and emotional contact with both parents.  Iowa Code § 598.41 (2003).  For these reasons, we uphold the district court’s decision to award Jean additional visitation with her younger children.


B.  Support Modification

Pursuant to Iowa Code section 598.21(8), we are to modify support orders if there is a substantial change in the parties’ circumstances.  One of the factors we may evaluate is a change in income.  Iowa Code § 598.21(8)(a).  The Code further defines “substantial change” to be “when the court order for child support varies by ten percent or more from the amount which would be due pursuant to the most current child support guidelines.”  Id. § 598.21(9).  Between the time of the dissolution decree and the time of her petition to modify, Jean’s income increased substantially.
  We therefore conclude there is a substantial change to justify a modification of her support obligations.


The district court’s assessment of Jean’s obligations, however, is somewhat confusing.  It appears that the court first calculated her obligation for all three children, and then applied the visitation credit to that amount.  As a result, her obligation was reduced from $1,641.39 to $1,231.40.  The trouble with this accounting is that, by our count, only one of the children had enough visitation to qualify for the credit.  In addition, after the oldest child turned eighteen, Jean’s obligation was $1,377.78.  Essentially, she paid less support for three children than for two children.  Jean argues the award is within the court’s discretion; Tim argues it is an abuse of the court’s discretion.


The child support guidelines offer us little guidance.  Iowa Court Rule 9.4 instructs that there is a rebuttable presumption that the amount of support prescribed by the guidelines is the correct amount to be awarded.  That amount, however, may be adjusted “if the court finds such adjustment necessary to provide for the needs of the children and to do justice between the parties under the special circumstances of the case.”  Iowa Ct. R. 9.4.  However, under rule 9.9, any variance from the guidelines must be accompanied by “a written finding that the guidelines would be unjust or inappropriate.”  The rule goes on to give three criteria under which such a finding may be made: (1) substantial injustice to the payor, payee, or child; (2) adjustments are necessary to provide for the child or to do justice; and (3) circumstances contemplated in Iowa Code section 234.39.  The district court did not provide any written finding that the guidelines were unjust.  None of those exceptions appear to apply in this case.


Our case law also offers little guidance.  We discern that (1) we are to adhere to the guidelines unless they result in injustice or inequity; (2) there is a presumption that the guidelines are correct; (3) we may adjust the amount prescribed by the guidelines if justice so warrants; and (4) if we do adjust the amount, we are to make written findings.  Cf. In re Marriage of Thede, 568 N.W.2d 59, 61-62 (Iowa Ct. App. 1997).  Neither party offers any cases on point to help us.


Therefore, we are left to determine an equitable solution.  First, Jean’s visitation with the oldest child was within the twenty-five percent credit range.  In fact, depending on the parties’ various calculations, it was either very near or within the thirty percent credit range.  Second, her visitation with the younger children, again depending on the parties’ calculations, was either very near or within the twenty-five percent credit range.  Third, the credit was only applied to a very limited amount of time:  May 2004 through July 2005.  Fourth, there is no evidence that either the children or Tim were hurt by the application of the credit.  As a result, we conclude the district court’s arrangement is equitable.


C.  Attorney Fees

An award of attorney fees is within the court’s discretion.  In re Marriage of Scheppele, 524 N.W.2d 678, 680 (Iowa 1994).  The award should be reasonable and fair and based on the parties’ respective abilities to pay.  Id.  We conclude the district court did not abuse its discretion in not awarding trial attorney fees.

With regard to appellate attorney fees, if it is necessary to make an evidentiary record, we will remand to the district court for a reasonable determination of the amount.  Markey v. Carney, 705 N.W.2d 13, 26-27 (Iowa 2005); Lehigh Clay Prods., Ltd. v. Iowa Dep’t of Transp., 545 N.W.2d 526, 530 n.2 (Iowa 1996).  It is, however, appropriate for us to initially determine the fees.  Lehigh Clay Prods., 545 N.W.2d at 530 n.2.  The record in this case is sufficient for us to make such a conclusion.  Due to the disparity in the parties’ incomes, we order Jean to pay $2,000 toward Tim’s appellate attorney fees.  Costs of appeal are taxed one-half to each party.


AFFIRMED.

� A child support worksheet Jean filed in 1998 lists her net annual income as $37,895.79.  The worksheet Tim filed at that time lists his net annual income as $17,564.24.





