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IN THE COURT OF APPEALS OF IOWA

No. 5-303 / 04-1864

No. 5-304 / 05-0251

Filed April 28, 2005

IN THE INTEREST OF R.E.K.F. and W.C.R.,

Minor Children,

J.M.W., Mother,


Appellant,

G.F., Father or R.E.K.F.,


Appellant.


Appeal from the Iowa District Court for Woodbury County, Mary J. Sokolovske, Judge.


J.M.W. and G.F. appeal from the termination of their parental rights.  AFFIRMED.

John Moeller of O’Brien, Galvin & Moeller, Sioux City, for appellant mother.


Irene Schrunk, Sioux City, for appellant father of R.E.K.F.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd and Tabitha Gardner, Assistant Attorneys General, Thomas S. Mullin, County Attorney, and Dewey Sloan, Assistant County Attorney, for appellee-State. 


Robert Pierson of Furlong & Pierson Law Office, P.C., Sioux City, for father of W.C.R.


Marchelle Denker of the Juvenile Law Center, Sioux City, guardian ad litem for minor children.


Considered by Sackett, C.J., and Huitink and Vaitheswaran, JJ.

PER CURIAM

I.
Background Facts & Proceedings

Jayne is the mother of Wesley, born in January 1999, and Ruby, born in July 2003.  Shawn is the father of Wesley,
 and Garrett is the father of Ruby.  Wesley was removed from Jayne’s care in June 2001 after her boyfriend took Wesley to a store to shoplift, then abandoned him there when police officers arrived.  Wesley could not be returned to Jayne’s care at that time due to her substance abuse issues.  Jayne has a lengthy history of substance abuse, and she has been diagnosed with a major depressive disorder.


Wesley was adjudicated to be a child in need of assistance (CINA) pursuant to Iowa Code sections 232.2(6)(b) (Supp. 2001) (parent is imminently likely to neglect child), (c)(2) (child is likely to suffer harm due to parent’s failure to supervise), (h) (parent approves of delinquent acts), and (n) (parent’s drug abuse results in child not receiving adequate care).  Jayne attended substance abuse treatment programs, and had periods of sobriety.  The juvenile court returned Wesley to Jayne’s care on three different occasions, but each time Jayne would relapse into drug use, necessitating Wesley’s removal.


Jayne became involved with Garrett during the summer of 2002.  Jayne was in a residential substance abuse treatment program when Ruby was born in July 2003.  While Jayne was in treatment, the Department of Human Services allowed Garrett to care for Wesley.  When Jayne completed treatment she returned to the family home.  Ruby was adjudicated CINA pursuant to sections 232.2(6)(b), (c)(2), and (n) (2003).  Wesley and Ruby were removed from Jayne and Garrett’s care in March 2004 when service providers learned that Garrett had been abusing methamphetamine and prescription pain-killers since the summer of 2003, and Jayne had recently again relapsed.  


Later in March 2004, the State filed a petition to terminate the parental rights of Jayne and Garrett.  Jayne and Garrett completed substance abuse treatment programs.  In June 2004 the juvenile court determined the case should be continued to allow service of notice to the Winnebago Tribe of Nebraska because Jayne advised she might have Indian blood.  


In July 2004 Garrett filed a motion for continuance, stating that paternity testing for Ruby had not completed.  He also claimed he thought he might have Indian blood, and needed more time to investigate whether this was so.  The juvenile court determined Jayne and Garrett had failed to show the federal Indian Child Welfare Act, 25 U.S.C. §§ 1901-63 (1982) or the Iowa Indian Child Welfare Act, Iowa Code chapter 232B (Supp. 2003), applied in this case.
  The court denied Garrett’s motion to continue.


In November 2004 the juvenile court terminated Jayne’s rights to Wesley and Ruby under sections 232.116(1)(d) (child CINA for neglect, circumstances continue despite the receipt of services), (f) (child four or older, CINA, removed for at least twelve months, and cannot be returned home) (Wesley) and (l) (child CINA, parent has substance abuse problem, and child cannot be returned within a reasonable time).  The court found:


Jayne has been unable to maintain sobriety over the past four years this court has been involved with her family.  Wesley has been removed from his mother’s care on four different occasions.  Ruby has already been removed once.  They should not be forced to wait until their mother finally reaches a point in her life where her children’s needs rise above her desire to use illegal substances.

Jayne appeals the juvenile court order.


At the termination hearing, Garrett indicated he may have some connection with the Seneca Tribe of New York.  The court continued the proceedings as to Garrett to allow notice to this tribe, as provided in section 232B.5(4).  The State then provided notice of the termination proceedings to the Seneca-Cayuga Tribe, which had a mailing address in Miami, Oklahoma.  That tribe responded that Garrett and Ruby were not members.  


In February 2005 the juvenile court terminated Garrett’s parental rights to Ruby under sections 232.116(1)(d) and (l) (2005).  The court determined ICWA was not applicable to the proceedings.  The court noted that since Garrett began his relationship with Jayne in the summer of 2002, he was involved with services provided to Jayne and her children.  The court found “Garrett’s continued use of illegal and prescription drugs does pose a serious risk to the heath and safety of Ruby and does seriously hamper his ability to parent this small child.”  Garrett appeals, and his appeal was consolidated with that of Jayne.


II.
Standard of Review

The scope of review in termination cases is de novo.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).


III.
Jayne

A.
Jayne contends the State did not present sufficient evidence to justify termination of her parental rights.  She claims that she has maintained sobriety since her latest admission to a substance abuse treatment program.  A good prediction of the future conduct of a parent is to look at the past conduct, including a history of drug addiction.  In re N.F., 579 N.W.2d 338, 341 (Iowa Ct. App. 1998).  The evidence clearly shows Jayne has been unable to maintain sobriety in the past.  She was given many chances to resume care of Wesley, but she continued to relapse into drug use.  We conclude Jayne’s parental rights were properly terminated under the sections cited by the juvenile court.


B.
Jayne asserts termination of her parental rights is not in the best interests of the children.  Even if the statutory requirements for termination of parental rights are met, the decision to terminate must still be in the best interests of the children.  In re M.M.S., 519 N.W.2d 398, 400 (Iowa 1994).  We determine termination of Jayne’s parental rights is in the children’s best interests.  The children should not be required to wait any longer for Jayne to be able to provide them with a stable, drug-free environment.  As the juvenile court noted, “They should not be forced to wait until their mother finally reaches a point in her life where her children’s needs rise above her desire to use illegal substances.”


We affirm the termination of Jayne’s parental rights to Wesley and Ruby.


IV.
Garrett

A.
Garrett contends the State did not comply with ICWA notice requirements.  In particular, Garrett claims the State gave notice to the wrong Seneca tribe.  Garrett’s attorney notified the court at the termination hearing, “he has Native American heritage through the Seneca tribe, which is out of the eastern United States, and I think maybe in Canada.”  The State gave notice to the Seneca-Cayuga tribe, which had a mailing address in Oklahoma.


Section 232B.5(4) provides that the State must provide notice to (1) the child’s parents, (2) the child’s Indian custodians, and (3) any tribe in which the child may be a member or eligible for membership.  We determine the State adequately complied with this statute.  Garrett has not presented any evidence to support his claim that the wrong tribe was served with notice.


B.
Garrett claims the State did not present sufficient evidence to warrant termination of his parental rights.  On our de novo review, we conclude there is clear and convincing evidence in the record to support termination of Garrett’s parental rights.  Garrett was using illegal drugs during times when he was caring for Ruby and Wesley, and when he was supposedly assisting Jayne in ending her addiction.  As was noted above, a good prediction of the future conduct of a parent is to look at the past conduct, including a history of drug addiction.  N.F., 579 N.W.2d at 341.  We conclude Garrett’s parental rights were properly terminated under sections 232.116(1)(d) and (l).


C.
Garrett asserts he should have been given an additional six months to show he can maintain a drug-free lifestyle.  It is unnecessary to take from a child’s future any more than is demanded by statute.  In re C.K., 558 N.W.2d 170, 175 (Iowa 1997).  Patience with parents can soon translate into intolerable hardship for the child.  Id.  Ruby should not be forced to wait longer for Garrett to deal with his problems.


D.
Garrett contends the juvenile court should have granted his motion for separate trials.  He believes he was prejudiced by evidence of Jayne’s drug problems during the hearing considering the termination of his parental rights.  Jayne and Garrett were in a relationship since the summer of 2002, and they lived together a majority of the time.  We find no abuse of discretion in the juvenile court’s refusal to bifurcate the termination hearings.  See State v. Jenkins, 412 N.W.2d 174, 176 (Iowa 1987) (noting that we will overturn a ruling on a motion to bifurcate only when there has been an abuse of discretion).


E.
Garrett claims the juvenile court should have granted his motion for a continuance which was filed in July 2004.  We review a motion for continuance under an abuse of discretion standard and will only reverse if injustice will result to the party desiring the continuance.  In re C.W., 554 N.W.2d 279, 281 (Iowa Ct. App. 1996).  We find no abuse of discretion under the facts of this case.  We note that Garrett did later receive a continuance to allow notification to an Indian tribe.


F.
Garrett asserts the termination of his parental rights is not in Ruby’s best interests.  The paramount consideration in parental termination proceedings is the best interests of the child.  C.K., 558 N.W.2d at 172.  In seeking out those best interests, we consider the child’s long-range, as well as immediate interests.  Id.  We determine is it in Ruby’s best interests to terminate Garrett’s parental rights.  Due to Garrett’s drug abuse he is not able to meet Ruby’s needs.


G.
Finally, Garrett claims section 232.116(1)(d) is void for vagueness and violates equal protection and due process principles.  This issue was not raised before the juvenile court and we determine it has not been preserved for our review.  An issue not presented in the juvenile court may not be raised for the first time on appeal, even an issue of constitutional dimensions.  In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994).


We affirm the juvenile court decision terminating Garrett’s parental rights to Ruby.


AFFIRMED.






�   Shawn has been only minimally involved in Wesley’s life, and he is not a party to this appeal.


�   We will refer to these two acts together as ICWA.





