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IN THE COURT OF APPEALS OF IOWA

No. 5-159 / 04-0221
Filed May 11, 2005

HUBERT TODD, Jr.


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.



Appeal from the Iowa District Court for Black Hawk County, Thomas N. Bower, Judge.

Applicant appeals from district court’s denial of his application for postconviction relief.  AFFIRMED.

Sara Smith, Williamsburg, for appellant.


Thomas J. Miller, Attorney General, Sheryl Soich, Assistant Attorney General, Thomas J. Ferguson, County Attorney, and Kimberly A. Griffith, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Hecht, J., and Brown, S.J.*

*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2005).

BROWN, S.J.


The only issue in this appeal from the district court’s denial of the applicant’s postconviction relief application is whether the applicant was originally denied the speedy trial provided by Iowa Rule of Criminal Procedure 2.33(2)(b).
  Hubert Todd, Jr., was convicted of sexual abuse in the third degree following a bench trial on stipulated evidence.  He was sentenced to prison.  His appeal was denied by the supreme court and he commenced this postconviction relief action, claiming ineffective assistance of counsel.  The postconviction trial court denied relief; however, notably the speedy trial issue was not before it.  


The facts are not in dispute.  Todd was charged by trial information with sexual abuse in the third degree on December 2, 1997.  He was arraigned on December 15, 1997 and requested a speedy trial.  A pretrial conference was set for January 23, 1998 and trial was scheduled for January 27.  On January 20, 1998, Todd’s counsel filed seven motions.  A pretrial conference was held on January 23.  Todd requested a continuance of the January 27 trial date in order to complete discovery.  The court then reset the trial for March 3, 1998, one day beyond the ninety-day speedy trial period.


In its ruling on Todd’s speedy trial-based motion to dismiss, the court succinctly summarized the remaining course of events:

The court ruled on some of the defendant’s motions on January 30th, but the remaining motions were set for February 19th by order of the Court filed January 30, 1998.


The Court was unable to hear the motions on February 19th because the State’s attorney was involved in a separate hearing, and the matters were reset for February 27th.  Once again, the motions could not be heard on February 27th because of the heavy case scheduling; and, accordingly, the Court heard the pending motions on March 2nd.


On February 1 and again on February 10, 1998, Todd filed pro se motions demanding a trial within the ninety-day period.  Todd’s counsel filed a motion to dismiss based on the speedy trial situation on February 27, the day set for hearing on the other previous motions.  Nevertheless, the hearing was reset for March 2, 1998, the ninetieth day.


The pending motions were heard on March 2, 1998, and the court ruled on all of the motions, including the motion to dismiss, which was overruled.  On March 3, 1998, during the jury selection process, the State and Todd agreed to submit the case to the court on the minutes of testimony and other agreed exhibits.  According to trial counsel’s testimony, this procedure was utilized to preserve Todd’s right to appeal on the speedy trial issue.  The court found the defendant guilty of third-degree sexual abuse and he was sentenced to prison.


The State concedes error was preserved until Todd’s postconviction trial counsel did not pursue the speedy trial issue in his statement of the issues to be decided by the postconviction trial court.  Consequently, the issue was not considered by that court.  Todd, of course, now claims postconviction counsel was ineffective for that reason.


To establish ineffective assistance of counsel, a criminal defendant has the burden of establishing counsel failed to perform an essential duty and the defendant was prejudiced by that failure.  Irving v State, 533 N.W.2d 538, 540-41 (Iowa 1995).  However, ordinarily before we will review ineffective assistance of counsel issues, they should be decided initially by the postconviction trial court.  See Berryhill v. State, 603 N.W.2d 243, 245 (Iowa 1999).  Only when there is an adequate record will we consider issues not passed on by the trial court.  In this case, we do not have the benefit of postconviction counsel’s reasons for not pursuing the speedy trial issue after initially urging it in that action.  We believe he is “entitled to his day in court” so that the record will be complete.  State v. Coil, 264 N.W.2d 293, 296 (Iowa 1978).  The issue of the violation of Todd’s speedy trial right is preserved for possible further proceedings.


There are no other issues before the court in this appeal, therefore we affirm.


AFFIRMED 

�Iowa Rule of Criminal Procedure 2.33(2)(b) states:





If a defendant indicted for a public offense has not waived the defendant’s right to a speedy trial the defendant must be brought to trial within ninety days after indictment is found or the court must order the indictment to be dismissed unless good cause to the contrary be shown.











