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IN THE COURT OF APPEALS OF IOWA

No. 4-848 / 04-0330

Filed February 24, 2005

STATE OF IOWA,


Appellee,

vs.

VICTOR ALAN NOVANDER,


Appellant.


Appeal from the Iowa District Court for Dubuque County, Randal J. Nigg  (Trial) and Richard R. Gleason (Suppression), District Associate Judges.


Victor Alan Novander appeals his conviction, judgment, and sentence for operating while intoxicated.  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and Theresa R. Wilson, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Kristin Guddall, Assistant Attorney General,  Fred McCaw, County Attorney, and Michael Whalen, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Eisenhauer, JJ.

VOGEL, P.J.


Victor Alan Novander appeals his conviction for second offense operating while intoxicated in violation of Iowa Code section 321J.2(1)(a)(b) (2001), an aggravated misdemeanor as provided in Iowa Code section 321J.2(2)(b).  Novander claims he was denied his right to effective assistance of counsel when his trial attorney failed to offer, at a hearing on his motion to suppress, evidence that he contends challenges the reasonableness of this traffic stop.  We affirm Novander’s conviction and sentence because Novander failed to demonstrate that the result of the proceeding would have been different had this information been produced.

I. Background Facts and Proceedings

Prior to trial, Novander filed a motion to suppress. A hearing was held on Novander’s motion during which both Dubuque Police Officer John Pace and Novander testified.  Officer Pace’s testimony can be summarized as follows:

On January 19, 2003, Officer Pace was sitting at a red light at the intersection of 17th Street and White Street in the city of Dubuque, Iowa where he observed Novander approach the intersection from the west.  As the light turned from green to yellow, Novander entered the intersection on the yellow light, accelerated through the intersection, but failed to clear the intersection prior to the light turning red.  That although he could only guess at the distance Novander was from the intersection when the light turned from green to yellow; Officer Pace estimated that Novander’s car was one-and-a-half car lengths from the intersection.  Officer Pace stated he was “not great at judging distances” but believes this distance was about twenty-five feet.  Officer Pace testified he does not make stops for the running of yellow lights unless “it’s pretty blatant.”  Given Novander’s speed and his distance from the intersection when the light turned to yellow, Officer Pace “definitely thought [Novander] could stop safely.”   Novander was pulled over based on this belief.   

Novander’s testimony can be summarized as follows:


As Novander approached the intersection the light turned from green to yellow and he estimated he was one to one-and-one-half car lengths from the intersection. Novander claimed he was traveling the speed limit as he approached the intersection and could not have safely stopped his vehicle.  He entered the intersection and “rolled through it.”  Novander, through independent research, learned that a car traveling at twenty miles per hour takes approximately sixty-nine feet to stop.  Novander believes there was no way he could have stopped his car safely prior to the intersection.

The district court concluded in its ruling on Novander’s motion to suppress that Officer Pace had reasonable cause to stop Novander’s vehicle despite the difference of opinion between the State and Novander regarding Novander’s ability to stop prior to entering the intersection.  Novander filed a renewed motion to suppress seeking to present to the court “new” information regarding the distance it takes a car traveling a given speed to stop.
  Novander, however, failed to appear for the hearing on this motion and it was denied.  Novander now claims his trial counsel failed in an essential duty in not presenting the information regarding the requisite distance it takes to stop a car traveling at a certain speed at the first suppression hearing because it was readily available at that time and that he was prejudiced by this failure.  

II. Scope of Review

Claims of ineffective assistance of counsel are reviewed de novo.  State v. Truesdell, 679 N.W.2d 611, 615 (Iowa 2004).  

III. Issues

To prevail on a claim of ineffective assistance of counsel, a defendant must demonstrate both ineffective assistance and prejudice.  State v. Hischke, 639 N.W.2d 6, 8 (Iowa 2002).  “To establish the first prong, the applicant must demonstrate the attorney performed below the standard demanded of a reasonably competent attorney.”  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001) (citations omitted).  To demonstrate prejudice the applicant must show "that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different."  Id. at 143 (citations omitted).  These elements must be proven by a preponderance of the evidence.  Id. at 142 (citations omitted).  If one of these elements is lacking, it is not necessary for us to address the other element.  Hischke, 639 N.W.2d at 8.

Turning to the merits, we begin by noting that it is well settled that a traffic violation, however minor, gives an officer probable cause to stop a motor vehicle.  State v. Aderholt, 545 N.W.2d 559, 563 (Iowa 1996).  Moreover, an officer may stop an individual or vehicle for investigatory purposes based on a reasonable suspicion that a criminal act has occurred or is occurring.  State v. Kinkead, 570 N.W.2d 97, 100 (Iowa 1997) (citation omitted).  The existence of a reasonable suspicion depends on “an objective standard:  whether facts available to the officer at the time of the stop would lead a reasonable person to believe that the action taken by the officer was appropriate.”  Id.

Iowa Code section 321.257 provides in relevant part,

A “steady circular yellow” or “steady yellow arrow” light means vehicular traffic is warned that the related green movement is being terminated and vehicular traffic shall no longer proceed into the intersection and shall stop.  If the stop cannot be made in safety, a vehicle may be driven cautiously though the intersection. 

Officer Pace stopped Novander’s car based on his determination that Novander failed to stop his car at a yellow light when he could have done so, safely.  Novander does not argue on appeal that the stop of his vehicle was illegal because Officer Pace lacked a reasonable suspicion or that any suspicion he did have “was merely subjective.”  Cf. Kinkead, 570 N.W.2d at 100 (upholding the reasonableness of a stop where officer perceived, albeit inaccurately, defendant’s car muffler exceeded noise regulations).  Novander instead contends only that he was prejudiced by his trial counsel’s failure to present evidence that he could not safely stop his car thereby contesting the reasonableness of Officer Pace’s stop of his car.  Specifically, he argues his counsel failed in not presenting “evidence indicating that a car traveling 25 to 30 miles per hour in ideal conditions would take anywhere from 70 to 120 feet to come to a stop.”    

When the performance of counsel relates to the failure to present evidence, we must consider what bearing the evidence may have had on the outcome of the proceeding.  Ledezma, 626 N.W.2d 148.  Our review of the record indicates that Novander’s trial counsel did file a motion to suppress challenging the reasonableness of Officer Pace’s stop of Novander’s vehicle.  At the hearing on this motion, Novander himself testified that a car traveling twenty miles per hour requires sixty-nine feet to stop.  Immediately following this statement the district court demonstrated its consideration of this testimony by asking, “[a] car traveling 20 miles an hour needs 69 feet an hour [sic] to stop?”  Thus, the new evidence Novander claims his trial counsel should have produced was merely cumulative of testimony elicited and considered at the hearing.  See State v. Schrier, 347 N.W.2d 657, 664 (Iowa 1984) (noting that the failure to produce cumulative testimony is not a sufficient showing of prejudice on an ineffective assistance of counsel claim).    Moreover, even if the new evidence were admitted to corroborate Novander’s testimony, it likely would not have affected the district court’s determination that the stop was reasonable.  See Kinkead, 570 N.W.2d at 101-02.

The district court considered testimony regarding the distance it takes to bring a car traveling at or near the speed Novander’s car was traveling to a complete stop.  Accordingly, we conclude Novander has not shown the result of the motion to suppress would have been different with the production of additional evidence. Novander has failed to show he was prejudiced.  Consequently, we reject Novander’s ineffective assistance of counsel claim and affirm his conviction and sentence.       

AFFIRMED.     

� This new information consisted of various internet sources, including the Iowa Department of Transportation website, that list the distances it takes cars traveling at certain speeds to stop.





