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IN THE COURT OF APPEALS OF IOWA

No. 5-210 / 04-0449
Filed April 28, 2005

STATE OF IOWA,


Appellee,

vs.

RICHARD RONALD WALZER,


Appellant.


Appeal from the Iowa District Court for Polk County, Michael D. Huppert, Judge.


Richard Walzer appeals from his conviction and sentence for assault with intent to commit sexual abuse.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Robert P. Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Bridget A. Chambers, Assistant Attorney General, John P. Sarcone, County Attorney, and Frank Severino, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Hecht, JJ.

HECHT, J.


Richard Walzer appeals from his conviction and sentence for assault with intent to commit sexual abuse.  We now affirm.

I.
Background Facts and Proceedings.


Following a jury trial, on January 27, 2004, Richard Walzer was found guilty of three counts of simple assault and one count of assault with intent to commit sexual abuse.  The charges stemmed from a number of inappropriate touching incidents during the summer of 2003 involving his fifteen-year-old stepdaughter, E.K.  At the trial, both E.K. and Walzer’s wife, Crystal, testified on behalf of the State.  Walzer testified on his own behalf in an effort to establish he lacked the capability of forming the requisite intent due to diminished capacity and/or intoxication.  He described his experiences with blackouts prior to the alleged assaults which he claimed were caused by the multiple medications he was then taking to control depression and severe back pain resulting from three herniated discs.  Walzer had been admitted to a mental health care facility at Broadlawns for evaluation a few months prior to the incidents which are the subject of this case.


The State called Dr. Michael Taylor, a board certified psychiatrist, to rebut Walzer’s claims of diminished capacity and intoxication.  Dr. Taylor evaluated Walzer, reviewed Walzer’s mental health history report from Broadlawns, and read the trial information.  Dr. Taylor testified Walzer was not suffering from any psychiatric condition at the time of the assaults that would have interfered with his ability to form specific intent. Dr. Taylor, who was aware of the various medications Walzer was taking at the relevant time, also opined the moderate dosage prescribed for each, even when combined, would not have interfered with Walzer’s ability to form specific intent.  

Dr. Taylor acknowledged several of the reported side effects of the medications being taken by Walzer are consistent with memory loss and blackouts of which Walzer was then complaining, but noted that none of the side effects that might interfere with intent formation were reported in the Broadlawns medical records.  When asked whether such adverse side effects might have developed during the intervening time between his visit to Broadlawns and the incidents for which Walzer was charged, Dr. Taylor noted this was a possible, but highly unlikely, because the incidence of side effects from the medications generally diminishes as the duration of the patient’s ingestion increases. 


Walzer does not directly challenge the sufficiency of the evidence supporting his conviction.  Instead he claims on direct appeal his trial counsel provided ineffective assistance.  In particular, Walzer claims trial counsel was inadequate in the presentation of his intoxication and diminished capacity defenses.  He asserts “there is a great deal of information about his mental conditions and the effects of his medications that were (sic) not presented at trial.” Defendant urges such information would have lent support to his intoxication defense and would have rebutted the testimony of Dr. Taylor. 


 Walzer also contends trial counsel was ineffective in failing to adequately prepare for the cross-examination of his wife and stepdaughter. Defendant asserts he has information about his wife’s medical and mental health history that should have been used to impeach her testimony.  Lastly, Defendant maintains he has information regarding prior allegations of sexual abuse made by the alleged victim against others. 

II. 
Scope and Standard of Review. 


Our review of Walzer’s claims of ineffective assistance of trial counsel is de novo.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).  Claims of ineffective assistance of counsel raised on direct appeal are generally preserved for post conviction relief proceedings so that a sufficient record can be developed, and so attorneys whose ineffectiveness are alleged may have an opportunity to defend their actions.  State v. Allen, 348 N.W.2d 243, 248 (Iowa 1984).  
III.  
Discussion.


Claims of ineffective assistance of counsel need not be raised on direct appeal in order to preserve the claim for post-conviction relief.  Iowa Code § 814.7 (2005).  We conclude the record on direct appeal is inadequate to review Walzer’s claims.  Accordingly, we affirm his conviction and preserve his claims for potential post-conviction proceedings.


AFFIRMED. 
