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IN THE COURT OF APPEALS OF IOWA 


No. 5-095 / 04-0461
Filed March 31, 2005

GAIL PEPPMEIER,


Plaintiff-Appellant,

vs.

BRUCE MURPHY, D.O., and HEARTLAND PLASTIC 

AND RECONSTRUCTIVE SURGERY, P.C.,


Defendants-Appellees.



Appeal from the Iowa District Court for Polk County, Don C. Nickerson, Judge.  


Plaintiff appeals from the district court’s order granting summary judgment in favor of Defendants.  AFFIRMED IN PART; REVERSED IN PART; AND REMANDED FOR FURTHER PROCEEDINGS.  


Robert Montgomery and Brandon Brown, Des Moines, for appellant.


Nancy Penner and Constance Alt of Shuttleworth & Ingersoll, P.C., Cedar Rapids, and Mark Pennington of Kutmis & Pennington, Des Moines, for appellee Murphy.


Chester Woodburn, Des Moines, for appellee Heartland Plastic.


Heard by Sackett, C.J., and Huitink and Eisenhauer, JJ.  

EISENHAUER, J.


Plaintiff Gail Peppmeier appeals from the district court’s order granting summary judgment in favor of Defendants Bruce Murphy, D.O. and Heartland Plastic and Reconstructive Surgery, P.C.  She contends the court erred in determining there was insufficient evidence to present a factual dispute.  We affirm in part, reverse in part, and remand for further proceedings.


I.  Background Facts and Proceedings.  On June 2, 2000, Murphy performed a breast augmentation procedure called a bilateral mastopexy on Peppmeier.  On November 28, 2000, Murphy performed a second breast augmentation on Peppmeier.  At the time of both surgeries, Murphy was an employee of Heartland Plastic and Reconstructive Surgery, P.C (Heartland).  At some point after the surgeries, Murphy left Heartland and relocated his practice elsewhere.  

On July 3, 2001, after Murphy had left Heartland, Peppmeier had a follow-up visit with Dr. Eugene Cherney, a partner at Heartland.  Peppmeier alleges that during the consultation, Cherney informed her the surgery was performed incorrectly.  She also alleges Cherney stated Murphy should have known prior to the first surgery that the mastopexy was not appropriate for her breasts.  Peppmeier then claims Cherney told her Heartland would help her sue Murphy for the negligent operation and gave her the phone number of an attorney.
On June 3, 2002, Peppmeier filed suit against Murphy and Heartland, alleging Murphy breached the minimum standard of care when performing both surgeries.  Peppmeier designated Cherney as her only expert.  In his October 24, 2003 deposition, Cherney stated he did not agree to act as an expert for Peppmeier and did not plan to so testify.  Cherney said he did not recall making statements to Peppmeier that the surgeries were performed incorrectly or that Murphy should have known the mastopexy was not appropriate for Peppmeier.  Cherney claimed that if he made these statements, they were made out of anger toward Murphy for leaving Heartland and not because they were true.  Cherney further stated he did not believe Murphy had deviated from the standard of care in treating Peppmeier.  

On November 7, 2003, Murphy filed a motion for summary judgment on the grounds Peppmeier failed to designate an expert who would testify Murphy breached the minimum standard of care in performing the surgeries.  Heartland joined in the motion on November 19, 2003.  The district court granted defendants’ motion on February 23, 2004.

II.  Scope and Standard of Review.  We review rulings on motions for summary judgment for errors at law.  Sain v. Cedar Rapids Cmty. Sch. Dist., 626 N.W.2d 115, 121 (Iowa 2001).  The record before the district court is reviewed to determine whether a genuine issue of material fact existed and whether the district court correctly applied the law.  Id.  We review the facts in the light most favorable to the party resisting the motion.  McIlravy v. North River Ins. Co., 653 N.W.2d 323, 328 (Iowa 2002).  The resisting party has the burden of showing a material issue of fact is in dispute.  Id.  

III.  Analysis.  In order to establish a prima facie case of medical malpractice, Peppmeier must present evidence of the applicable standard of care, demonstrate this standard has been violated, and develop a causal relationship between the violation and the alleged harm.  Phillips v. Covenant Clinic, 625 N.W.2d 714, 718 (Iowa 2001).  Expert testimony is nearly always required to establish each of these elements.  Id.  Admissions of medical malpractice by a defendant physician can constitute the direct expert testimony needed to show malpractice.  Hill v. McCartney, 590 N.W.2d 52, 56 (Iowa Ct. App. 1998).  This includes extrajudicial admissions.  Id. at 57.  However, in order for an extrajudicial admission to be sufficient it must be an admission of negligence or lack of skill ordinarily required for the performance of the work undertaken.  Id.
The district court concluded Cherney’s extrajudicial statements to Peppmeier are insufficient to substitute for expert testimony because they do not establish the applicable standard of care.  

In Hill v. McCartney, the defendant doctor stated to his patient, “Oh, don't worry about it.  I will take care of you.  I have malpractice insurance. . . .  I did something freaky to you.  I fucked you up.”  Hill, 590 N.W.2d at 54.  This court found that when viewing the entire record in the light most favorable to the plaintiff, such evidence was sufficient to admit negligence and thereby avoid dismissal on summary judgment for lack of independent expert testimony.  Id. at 57.  

What inferences were to be drawn from [the defendant’s] statements in light of the facts and circumstances shown by the evidence was a question of fact to be determined by the jury.  The jury could infer from the statements "I fucked you up" and "I did something freaky," as well as [the defendant’s] reference to his medical malpractice insurance, if admissible, that he did not use the degree of care ordinarily exercised by other doctors in the community, and, as a result of the lack of care, [the plaintiff] was injured.  Under these circumstances, the trial court erred in granting summary judgment in regard to [the defendant].

Id.  When viewed in the light most favorable to Peppmeier, we conclude Cherney’s statements that Murphy should have known prior to the first surgery that the mastopexy was not appropriate for her breasts are sufficient to allow a jury to infer Murphy breached the standard of care.  


We next consider whether Cherney’s statements are admissible.  Peppmeier argues they can be imputed to Murphy as admissions by a party opponent.  Iowa Rule of Evidence 5.801(d)(2) states an out of court statement is not hearsay if

the statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity, or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

Peppmeier alleges Cherney’s statements are admissible because he is the owner of Heartland, and therefore his statements are attributable to the clinic under subpart (A).  She also contends Cherney’s statements are admissible under subparts (C) (authorized statement) and (D) (agent).  


We conclude there is no evidence to support Cherney’s statements to Peppmeier were authorized by Murphy.  Therefore, their admission is not allowed under rule 5.801(d)(2)(C).  Furthermore, at the time Cherney made the statements, Murphy was no longer employed at Heartland.  Accordingly, Cherney was not acting as an agent for Murphy under rule 5.801(d)(2)(D), which requires the statement be “made during the existence of the relationship.”  Finally, Cherney’s statement is not admissible as being made in a representative capacity.  Accordingly, the district court properly granted summary judgment in favor of Murphy.  


Cherney’s statements are, however, admissible against Heartland, which may be vicariously liable for Murphy’s actions.  As an agent of Heartland, Cherney’s statements are admissible against it under rule 5.801(d)(2)(D).  The court therefore erred in granting summary judgment in favor of Heartland.


AFFIRMED IN PART; REVERSED IN PART; AND REMDANDED FOR FURTHER PROCEEDINGS.  


Huitink, J., concurs; Sackett, C.J. partially dissents.  


SACKETT, C.J.  (concurring in part and dissenting in part)


I concur in part and dissent in part.


I agree with the majority that Cherney’s statements are admissible against Heartland.  However, I believe they also would be admissible against Murphy.  I disagree however that the statements are sufficient to substitute for the expert testimony that is required of plaintiff to make a prima facie case of medical malpractice, in that the statements even if taken on their face fail to (1) establish the applicable standard of care, (2) demonstrate a violation of this standard, and (3) develop a causal relationship between the violation and the injury sustained.  See Oswald v. LeGrand, 453 N.W.2d 634, 635 (Iowa 1990).


In order for an extrajudicial admission to be sufficient it must be an admission of negligence or lack of skill ordinarily required for the performance of the work under taken.  Hill v. McCartney, 590 N.W.2d 52, 57 (Iowa Ct. App. 1998).  Defendant alleges the statements are not sufficient to establish negligence or a lack of skill to do the work.  Plaintiff’s statement as to what Cherney allegedly said lacks clarity as to the required standard of care and the alleged malpractice.  At this point plaintiff is unable to come forward as to a specific breach of the standard of care.  Furthermore, while Cherney admitted he may have been angry with Murphy at the time, he denies in deposition under oath that he said or believes that Murphy breached the standard of care.  Consequently, I would affirm the district court’s grant of summary judgment.

