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IN THE COURT OF APPEALS OF IOWA

No. 5-021 / 04-0542
Filed February 24, 2005

STATE OF IOWA,


Plaintiff-Appellee,

vs.

McKINLEY ANDREW LUE,


Defendant-Appellant.


Appeal from the Iowa District Court for Scott County, J. Hobart Darbyshire, Judge.


McKinley Lue appeals from his conviction and sentence.  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and Dennis D. Hendrickson, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sharon K. Hall, Assistant Attorney General, William E. Davis, County Attorney, and Kelly G. Cunningham, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Zimmer and Hecht, JJ.

HECHT, J.


McKinley Lue appeals from his conviction for delivery of a controlled substance.  We affirm the district court’s ruling on Lue’s motion for new trial, and preserve the claim of ineffective assistance of counsel for possible postconviction proceedings.

I.
Background Facts and Proceedings.


On August 11, 2003 officers from the Davenport Police Department observed what they believed was a hand-to-hand exchange of drugs between defendant Lue and a man later identified as Dwayne Bennett.  Bennett approached a tan colored sedan and an exchange took place between Bennett and the vehicle’s driver.  After the exchange, the vehicle drove away and officers proceeded to follow the vehicle.  Meanwhile, Bennett, who was on foot, was detained and two rocks of crack-cocaine were found on his person.  He admitted to having just purchased the drugs from a person he knew to be “Tank,” and that he regularly purchased from the same individual.  Bennett also told officers he called a particular phone number in order to contact “Tank” and arrange an exchange.  Prior police intelligence linked the street name “Tank” with defendant Lue.


Shortly after the exchange was completed, officers observed the vehicle they had been following stop at a residence. The driver, a black male wearing a white t-shirt and dark pants, exited the vehicle.  After approximately ten minutes, a black male matching the description of the driver returned to the vehicle and drove away.  A traffic stop of the vehicle was initiated after the vehicle made a lane change without signaling.  Lue, the driver of the vehicle, consented to a search of the vehicle and of his person, which revealed a cell phone and $447 in cash.  Using the phone number provided by Bennett, officers were able to call the cell phone found in the vehicle driven by Lue.


Lue was subsequently charged with delivery of a controlled substance, a class “C” felony. A jury trial was held on March 1, 2004.  At trial, Bennett was unable to identify Lue as the seller of the crack-cocaine, because Bennett claimed to have specifically avoided eye-contact with his dealer.  Bennett was able to give a description of the driver’s appearance that matched the physical description of Lue on the night of the exchange.  The jury ultimately found Lue guilty as charged. 


On March 10, 2004, Lue, with the help of trial counsel, filed a formal motion for a new trial, challenging both the sufficiency of the evidence to support the conviction and the racial composition of the jury pool and panel.
  At the March 26 hearing on that motion for new trial and sentencing, Lue made a pro se request for new counsel and a new trial based on his claim that trial counsel ignored Lue’s contention that newly discovered evidence proved he was not the person involved in the sale of drugs to Bennett.  Specifically, Lue told the district court he was in possession of an affidavit from a Courtney Davis that alleged she was the owner of the cell phone seized by police, and that the phone number for the cell phone in question was different from the one Bennett claimed to have called to arrange the drug transaction.  A cell phone contract corroborating Davis’s claims was also introduced.


The State agreed to the admission of Davis’s affidavit and cell phone contract into evidence; however the district court denied Lue’s pro se request for a new trial based on the new evidence, overruled the formal motion for new trial, and proceeded to sentence Lue as a prior offender.  Lue now appeals from his conviction and sentence, contending (1) trial counsel was ineffective for failing to pursue the newly discovered evidence offered in support of the motion for new trial, and (2) the district court erred in failing to grant a new trial on the strength of the new evidence. 


II. 
Scope and Standards of Review.


We review the denial of a motion for a new trial based on newly discovered evidence for abuse of discretion.  State v. Romeo, 542 N.W.2d 543, 551 (Iowa 1996).  We will not upset the trial court’s ruling unless it is reasonably clear it abused its discretion.  Id.  Motions for new trial based on newly discovered evidence are disfavored and should be granted sparingly.  State v. Campiano, 261 Iowa 509, 516, 154 N.W.2d 845, 849 (1967). The trial court is in the best position to weigh the strength of the new evidence and to assess the degree of diligence exercised in obtaining it.  Id. at 516, 154 N.W.2d at 849.  

We review de novo Lue’s claim on direct appeal of ineffective assistance of his trial counsel in failing to pursue the newly discovered evidence issue in a timely manner.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).  Claims of ineffective assistance of counsel raised on direct appeal are generally preserved for post conviction relief proceedings so that a sufficient record can be developed, and so the attorney whose ineffectiveness is alleged may have an opportunity to defend their actions.  State v. Allen, 348 N.W.2d 243, 248 (Iowa 1984).  But where the record on appeal is adequate to review the actions of trial counsel, or where it is clear from the record available that no prejudice resulted from counsel’s unprofessional error, we may decide the ineffectiveness claim on direct appeal.  Id. 

III.
Discussion.

A.
Newly Discovered Evidence.


We first review the district court’s ruling on Lue’s claim that a new trial should be granted on the strength of newly discovered evidence presented at the sentencing hearing.  Lue contends the new evidence rebuts the State’s cell phone evidence linking Lue to the drug transaction with Bennett.  The affidavit of Courtney Davis, corroborated by her contract for the cell phone, indicates the phone seized at the scene was assigned a different phone number than the number Bennett claimed he used to arrange the purchase of the crack-cocaine.  Lue argues, on the strength of this evidence, the district court should have granted a new trial.


A new trial may be granted on the strength of newly discovered evidence only if:

(1) the evidence was discovered after judgment; (2) the evidence could not have been discovered earlier in the exercise of due diligence; (3) it is material to the issue, not merely cumulative or impeaching; and (4) it would probably change the result if a new trial is granted.

Summage v. State, 579 N.W.2d 821, 822 (Iowa 1998).  It is the defendant’s burden to prove each of the above elements in order for a new trial to issue.  Id.  We review the evidence claimed by Lue to be “new” in the light of these principles.



After reviewing the record on appeal, we conclude that Lue’s newly discovered evidence claim must fall.  Almost six months separated Lue’s arraignment from his trial date.  During this considerable time for preparation, Lue should have been aware of police reports documenting the cell phone information provided to the State by Bennett, including the phone number Bennett claimed to have called to arrange the drug transaction.  It was abundantly clear long before trial that the cell phone seized at the scene was important evidence tending to identify the seller of the crack-cocaine. Any discrepancy in the phone numbers should have been known before and raised during trial.  Lue failed to demonstrate that the evidence offered at the sentencing hearing could not have been discovered prior to trial.  We therefore conclude the district court did not abuse its discretion by refusing to grant a new trial based on the evidence Lue claims to be “new” because it could and should have been discovered prior to trial.  Accordingly, we affirm on this issue.  

B.
Ineffective Assistance.


We next address Lue’s claim that trial counsel was ineffective in failing to develop and present the cell phone evidence in a timely fashion.  
In order to prevail on his ineffectiveness claim, Lue must demonstrate trial counsel’s failure to perform an essential duty resulted in prejudice.  State v. Miller, 590 N.W.2d 724, 725 (Iowa 1999).  We note that when Lue raised the claim of newly discovered evidence at the March 26 hearing, trial counsel seemed to indicate surprise, and stated that “[t]his is the first time I am seeing this evidence.”  However, this scant record does not permit us to assess whether counsel breached an essential duty, or if any breach of duty resulted in prejudice to Leu. We therefore preserve for possible postconviction proceedings Lue’s ineffective assistance claim.


AFFIRMED. 
� These issues are not raised on appeal, however.





