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IN THE COURT OF APPEALS OF IOWA 

No. 5-115 / 04-0675
Filed April 28, 2005

IN RE THE MARRIAGE OF JOAN M. JUSTICE 

and KEITH A. JUSTICE
Upon the Petition of

JOAN M. JUSTICE,


Petitioner-Appellee/Cross-Appellant,

And Concerning

KEITH A. JUSTICE,


Respondent-Appellant/Cross-Appellee.



Appeal from the Iowa District Court for Pottawattamie County, James S. Heckerman, Judge.  



Both parties appeal the economic provisions of the decree of dissolution.  AFFIRMED AS MODIFIED.

C.R. Hannan of Reilly, Petersen, Hannan & Dreismeier, P.L.C., Council Bluffs, for appellant.


Jon E. Heisterkamp and Jennifer K. Sewell of Peters Law Firm, P.C., Council Bluffs, for appellee.


Heard by Sackett, C.J., Zimmer, J., and Beeghly, S.J.*  Mahan, J., takes no part.

*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2005).

BEEGHLY, S.J.


In March 2004, the district court dissolved the marriage of Joan Justice and Keith Justice.  Keith appeals and Joan cross-appeals, both challenging economic portions of the dissolution decree.  After reviewing the record and the arguments of the parties, we affirm, as modified, on the appeal and affirm on the cross-appeal.


I.  Background Facts and Proceedings.


Keith Justice and Joan Justice were married in 1961 and raised four adult children.  At the time of trial, Keith was sixty-one years old, and Joan was sixty years old.  The parties resided in Minden at all relevant times.


Through hard work and thriftiness, the parties accumulated a marital estate with a value exceeding $800,000.  The parties owned their home.  Keith had been involved in over-the-road trucking for many years, until his health forced his retirement.  At the time of trial, Keith managed several businesses owned by the parties, including residential rental properties and a self-storage business.  According to Keith’s trial testimony, income from these properties was intended to supplement the retirement income of the parties.  Joan worked for a local school district.  Joan had health insurance, and Keith did not.  Joan had substantial retirement savings in her Iowa Public Employees’ Retirement System (IPERS) account.

After withdrawing $30,000 from the parties’ business accounts, Joan filed this action in March 2001.  By court order, many of the parties’ assets were frozen.  The court allowed Keith to withdraw $1500 per month from the business accounts “for his personal use.”  In addition, he was ordered to pay Joan $250 per week from the business account.  Joan resided in the marital home, while Keith resided in a hotel and then moved into one of the rental properties.  Keith twice was found in contempt for failure to comply with pretrial orders.


Until this point, Keith had never had his own bank account.  Previously, he paid his personal expenses from the business accounts.  During trial, it was revealed that Keith had continued to pay some of his bills from the business accounts and had failed to disclose assets.


After trial, the district court awarded the parties roughly equal shares of the marital estate: $432,669.27 to Keith and $426.333.09 to Joan.  As part of this award, the court awarded the marital home to Joan, as well as all interest in her IPERS account.  Part of Keith’s share included the rental properties and the self-storage business.  Keith was ordered to pay alimony to Joan, at $600 per month for forty-four months.  The trial court ordered Keith to pay $5000 toward Joan’s attorney fees.  Joan received most of the liquid assets.  Keith received most of the income-producing assets.


The court denied Keith’s post-trial motion.  Both parties appealed.


II.  Arguments of the Parties.


Keith requests this court to award him an interest in Joan’s IPERS account.  He asks this court to order the homestead and the business properties sold, with the earnings and tax consequences evenly divided between the parties.  Finally, he asks that we set aside the alimony and attorney fee awards.


Joan asks that the alimony award be modified, to provide her $1000 per month for the rest of her life.  Alleging Keith dissipated marital assets, she asks this court to increase her share of the property division.  Finally, she seeks appellate attorney fees.


III.  Scope of Review.


We review this matter de novo.  Iowa R. App. P. 6.4.  We give weight to, but are not bound by, the district court’s findings of fact.  Iowa R. App. P. 6.14(6)(g).  Although our review is de novo, “we give strong deference to the trial court” when it has made a property division that is “fair” and “supported by the record.”  In re Marriage of Vieth, 591 N.W.2d 639, 641 (Iowa Ct. App. 1999).


IV.  Discussion.


Under Iowa law, the economic provisions of dissolution decrees must be equitable.  Iowa Code § 598.21 (2003).  No set formula is required; however, an equal division of assets accumulated during a long-term marriage such as this is often appropriate.  In re Marriage of Russell, 473 N.W.2d 244, 246-47 (Iowa Ct. App. 1991).  In reviewing the economic provisions of this decree, we consider the provisions as a whole, rather than piecemeal, see In re Marriage of Pittman, 346 N.W.2d 33, 37 (Iowa 1984), including considering spousal support together with property division, see In re Marriage of Erickson, 553 N.W.2d 905, 907 (Iowa Ct. App. 1996).  Since the equitable nature of a property division depends on each case’s unique facts, prior cases may have limited value as precedent.  See, e.g., In re Marriage of Vrban, 359 N.W.2d 420, 423 (Iowa 1984).


For the most part, we find and conclude the economic provisions of this decree are equitable.  After reviewing the contentions of the parties, we conclude their arguments, to the extent they have merit, largely offset each other.  We strike the alimony award and, thus modified, the decree is affirmed.


IPERS Benefits.  Keith asks us to grant him an interest, via a qualified domestic relations order, in Joan’s IPERS benefits.  We decline to do so.  While Keith correctly observes that pensions are subject to property division, see In re Marriage of Whelchel, 476 N.W.2d 104, 107 (Iowa Ct. App. 1991), we determine equity does not require a division in this case.

Although Keith has no employment-related pension plan, we note his anticipated social security retirement benefits are over twice as large as Joan’s.  While the amount of social security retirement benefits will vary based on retirement age, under the most common scenarios Keith’s social security benefit will be greater than the sum of Joan’s social security retirement benefits and her IPERS benefits.  While social security benefits are not subject to division for spousal support, see 42 U.S.C. § 407, a disparate potential for receipt of social security retirement benefits is an appropriate consideration when dividing marital property, see In re Marriage of Boyer, 538 N.W.2d 293, 296 (Iowa 1995).

This court considered a similar circumstance in In re Marriage of Williams, 421 N.W.2d 160, 167 (Iowa Ct. App. 1988).  There, we declined a husband’s request to divide a wife’s pension benefits where, considering social security retirement benefits, the parties would have “fairly equal” retirement benefits.  Williams, 421 N.W.2d at 167.  Considering the facts of this case, a similar outcome is warranted.  Equity does not require the relief Keith seeks.


Other Property Division Issues.  Keith asks us to order sale of the marital home, rental and self-storage properties. We decline to do so. His chief argument is that tax consequences of any sale fall disproportionately on these assets that were awarded to him.  While trial courts must consider the tax consequences of property divisions, Iowa Code § 598.21(1)(j), we conclude the district court gave appropriate weight to this consideration.  Evidence of tax consequences is sparse.  Keith testified these properties were held to produce income during retirement.  Awarding the properties to Keith is consistent with his long-term plan.  They will provide him with income during retirement, and a residence if he should decide to continue residing in one of the duplexes.  Considering all relevant factors, including the standards of living to which each party was accustomed before this dissolution action, we conclude the property division by the trial court was equitable.

Joan argues she is entitled to an additional property award because of (1) Keith’s use of the business accounts to pay his personal expenses and (2) his failure to disclose assets prior to trial.  We disagree.  First, the amount Joan seeks in additional property is nearly identical to the amount of tax liability Keith claims he will incur due to the court’s property division.  Second, we conclude Joan’s second rationale should be construed as a request for sanctions.  Viewing it in that light, we cannot say the district court abused its discretion, see Kendall/Hunt Publ’g Co. v. Rowe, 424 N.W.2d 235, 240 (Iowa 1988) (standard of review for discovery sanctions), in declining to specifically adjust the property award as a sanction for discovery violations.


Alimony.  After considering the factors set forth in Iowa Code section 598.21(3), including the property division we have approved above, we conclude the alimony award is inequitable.  We are required to consider, among other things, each party’s age, education, earning capacity, the length of this marriage, and the property division.  See Iowa Code § 598.21(3).  After considering those factors in light of the record made below, we find and conclude that Joan has the higher earning capacity of the parties.  Furthermore, she received the lion’s share of the liquid assets.  When considering Keith’s earning capacity and the income stream produced by the assets awarded to him in the property division, we conclude it would be inequitable to award any alimony to Joan.  Under the particular circumstances of this case, see Erickson, 553 N.W.2d at 907, we modify the district court’s judgment accordingly.


Attorney Fees.  After reviewing for an abuse of discretion, see id. at 908, we affirm the award of trial attorney fees to Joan.  When considering the conduct of the parties and the property division ordered by the district court, we conclude the district court’s award was both “fair and reasonable” and within Keith’s ability to pay.  Id.


Joan’s request for appellate attorney fees is denied.  First, both parties have roughly similar abilities to pay.  Id.  Second, she was unsuccessful in her attacks on the district court’s judgment, while Keith was partially successful.  Id.

V.  Conclusion.


We have considered all issues presented.  We modify the dissolution decree so that neither party shall pay any alimony to the other party.  With that modification, we affirm the district court’s judgment in all other respects on both the appeal and the cross-appeal.


Each party shall pay one-half of the costs of this appeal.


AFFIRMED AS MODIFIED.







