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IN THE COURT OF APPEALS OF IOWA


No. 5-515 / 04-0759

Filed December 21, 2005

BARBARA HAMILTON,


Plaintiff-Appellant,

vs.

STORY COUNTY BOARD OF ADJUSTMENT, MARK W. HEINTZ,

and APRIL L. HEINTZ,


Defendants-Appellees.



Appeal from the Iowa District Court for Story County, William J. Pattinson, Judge. 



Plaintiff appeals from the district court’s order dismissing her petition for writ of certiorari.  AFFIRMED.


William Talbot of Parker Law Firm, Ames, for appellant.

Steven H. Holmes, Story County Attorney, Nevada, for appellee Story County Board of Adjustment.

Thomas J. Cahill, Nevada, for appellees Mark W. Heintz and April L. Heintz.



Heard by Hecht, P.J., Vaitheswaran, J., and Nelson, S.J.*



*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2005).  

NELSON, S.J. 


Barbara Hamilton appeals from the district court’s order dismissing her petition for writ of certiorari challenging the grant to Mark Heintz of a preliminary permit for a pole building by the Story County Board of Adjustment (Board).  She contends the district court erred in determining the Board acted legally in approving the preliminary permit.  We affirm.


I.  Background Facts and Proceedings.  Barbara and Jay Hamilton are owners of three acres of real estate, which has been designated parcel A.  The property is located one mile south of Nevada on County Road S-14.  The Hamiltons purchased the land on July 7, 2001.  The land, though zoned A-1 agricultural, was assessed as “residential” for real estate tax purposes.  The Hamiltons reside on the property.

At the time the Hamiltons purchased parcel A, Timothy Myers owned an 11.89 acre parcel of land to the north of parcel A.  This land is also zoned A-1 agricultural.  At the time of Myers’s purchase in 1987, the land contained a farmstead, including a residential dwelling, and the north end of the parcel was used for row crops.

On June 23, 2000, the Story County Planning and Zoning Office conducted a Land Evaluation and Site Assessment (LESA) of the entire 11.89 acre parcel.  The purpose of a LESA is to evaluate a site’s suitability for agricultural use in relation to soil productivity and locational, economic, and governmental factors.  A LESA score of 266 or higher indicates the land is high-value agricultural land and the owner cannot construct a residence upon a parcel of real estate smaller than thirty-five combined acres, unless certain exceptions are met.  Although the northern portion of the 11.89 acres was being used for row crop production as it had in the past, the official who completed section seven of the LESA indicated the property was not currently an agricultural use.  Accordingly, none of the ten possible points available under section seven were assessed.  The total LESA score for Myers’s property was 259.  

A plat of survey was conducted of Myers’s property, depicting the property as consisting of two parcels designated B and C.  The document was filed with the Story County Recorder on June 28, 2000.


On October 4, 2000, Myers conveyed parcel C to Brian and Emily Coussens.  On March 21, 2002, Myers conveyed parcel B to Mark and April Heintz.  Prior to purchasing, the Heintzes inquired and were informed by a representative of the Story County Planning and Zoning Office that a residence could be constructed on parcel B.


Parcel B lies just to the north of parcel A, though they do not share a common boundary.  Barbara Hamilton first became aware of parcel B’s existence on July 1, 2001, prior to purchasing parcel A.  


In April 2003, Barbara Hamilton observed activity on the Heintz property that led her to believe construction would soon be underway.  Hamilton’s attorney learned that the Story County Zoning Administrator had issued a preliminary development permit to Mark Heintz that authorized the construction of an accessory building, a pole barn, on parcel B.  The Heintzes intended to construct a residence on the property after the pole barn was built.


On April 14 and 18 of 2003, Hamilton’s attorney wrote letters to the Story County Planning and Zoning Office voicing Hamilton’s objection to the preliminary development permit.  A formal appeal to the Story County Board of Adjustment was filed on April 18, 2003.  On May 7, 2003, the Board convened an evidentiary hearing.  Following the hearing, the Board denied Hamilton’s appeal.


On May 14, 2003, Hamilton filed a petition for writ of certiorari with the district court, seeking reversal of the Board’s action.  The Board filed its answer on May 20, 2003.  The parties filed a written stipulation of the pertinent facts on September 29, 2003.  On October 22, 2003, the district court convened a hearing at which it accepted the stipulation and exhibits.  No other testimony or evidence was received.  On April 27, 2004, the district court concluded Hamilton failed to prove the Board or the Zoning Administrator acted illegally.  Accordingly, the court dismissed her petition.


II.  Scope and Standard of Review.  We review a decision on writ of certiorari for correction of errors at law.  IBP, Inc. v. Harpole, 621 N.W.2d 410, 413 (Iowa 2001).  The lower court’s findings of facts are binding if supported by substantial evidence, although its conclusions of law are not.  Zimmermann v. Iowa Dist. Court, 480 N.W.2d 70, 74 (Iowa 1992).  Review of trial court discretion by certiorari is very limited, being merely to determine whether there has been an abuse thereof.  Farley v. Glanton, 280 N.W.2d 411, 414 (Iowa 1979).  


III.  Analysis.  Certiorari permits the district court to review the acts or proceedings of an inferior tribunal, board, or officer acting in a judicial or quasi-judicial capacity.  Aladdin, Inc. v. Black Hawk County, 522 N.W.2d 604, 606 (Iowa 1994).  Its purpose is to determine whether the challenged action exceeds the tribunal's jurisdiction or is otherwise illegal.  Id.  Illegality exists, for purposes of certiorari, when the findings upon which the tribunal makes its conclusions of law do not have evidentiary support, or where the tribunal fails to apply the proper law.  Carruthers v. Board of Sup’rs, 646 N.W.2d 867, 870 (Iowa Ct. App. 2002).  

We presume the tribunal properly performed its duty under the law, unless clear evidence to the contrary appears.  Id.  The fact that a different or opposite result may have been fully justified by the record is of no importance.  Carstensen v. Board of Trustees, 253 N.W.2d 560, 562 (Iowa 1977).  The burden of showing illegality rests upon the asserting party.  Carruthers, 646 N.W.2d at 870.


Hamilton first contends the court erred in failing to apply the statutory presumption of preservation of agricultural land.  Iowa Code section 335.5 (2003) states that county zoning regulations “shall be made in accordance with a comprehensive plan and designed to preserve the availability of agricultural land . . . .”  Story County Zoning Ordinance 1.20(B) specifically states that the purpose of the ordinance is to meet the objectives set forth in Iowa Code section 335.5.  

We conclude the actions of the Board of Adjustment conform with the zoning ordinance.  Chapter 6 of the Story County Zoning Ordinance deals specifically with A-1 agricultural districts, and it allows accessory uses such as “[u]ses of land or structures customarily incidental and subordinate to a principal use.”  It also allows single-family dwellings on land with a LESA score between zero and 266 with a minimum of one acre.  Parcel B received a LESA score of 259 and contains over one acre of land.  It is therefore permissible to build a single-family dwelling on it.  Accessory buildings are also permissible.  The provisions of the Story County Zoning Ordinance, which was drafted with the provisions of Iowa Code section 335.5 in mind, have been followed.  Accordingly, the district court did not err.


Hamilton next contends the court erred in sustaining the Board of Adjustment’s determination that parcel B is exempt from the thirty-five acre bulk requirements of the Story County Zoning Ordinance.  She challenges the LESA score assigned to the plat of land, arguing no LESA was ever performed on plat B, and that the LESA performed on the entire 11.89 acre parcel was scored incorrectly.  The Board of Adjustment and the district court dismissed Hamilton’s claims, concluding the statute of limitations had expired.


Iowa Code section 335.13 states that appeals to the board of adjustment may be taken by any person aggrieved within a reasonable time, as provided by the rules of the board of adjustment.  Section 25.10(D) of the Story County Zoning Ordinance provides that an appeal must be made “within a period of not more than thirty days.”  The LESA score challenged by Hamilton was calculated in June 2000 and her appeal was made in April 2003.


Our supreme court has clarified that the time in which an appeal must be taken begins when “(a) the appealing party had actual knowledge of the decision appealed from, (b) the appealing party was chargeable with knowledge of that decision, or (c) notice of the decision is given in a reasonable, specified manner.”  Arkae Dev. v. Zoning Bd. of Adjustment, 312 N.W.2d 574, 577 (1981).  Knowledge or notice of a "decision" refers not only to the administrative decision itself but also to the facts constituting the basis for objecting to that decision.  Id.  


The district court concluded the Board of Adjustment acted reasonably in determining the statute of limitations on Hamilton’s claim had run.  In making this determination, the court found:


Before she purchased Parcel A in July 2001, Ms. Hamilton was aware that Mr. Myers had recently filed a plat of survey indicating that the 11.89-acre parcel was being divided into two parcels.  One of those parcels, Parcel C, already contained a residence; Parcel B, as constituted, comprised slightly less than 5 acres of bare ground.  The fact that Mr. Myers would go to the expense and trouble to have the properties surveyed and graphically depicted as having been divided should have been a sufficient clue to a reasonable observer that perhaps Mr. Myers intended to sell one or both lots or use them for non-agricultural purposes.  This is especially true given the relatively small size of Parcel B.  Inquiry to the Story County Planning and Zoning Board would have disclosed the LESA score for this property and the fact that as scored, the property qualified for an exemption from the 35-acre bulk size rule.

We conclude there is no error in the Board of Adjustment’s conclusion that the statute of limitations had expired.  As outlined by the district court, there is evidentiary support for such a finding.  Because Hamilton failed to bring her claim before the statute of limitations expired, we need not reach the merit of her claim.


Hamilton also argues parcel B cannot be exempted from the bulk requirements of A-1 zoning because a LESA was never performed individually for parcel B, but rather the entire 11.89 acre tract of land comprised of parcel B and C was assessed together.  Hamilton cites no authority for the proposition that land, once assessed under LESA, must be reassessed following division.  Accordingly, we find no error. 


Hamilton next contends the court erred in sustaining the Board’s determination that no platting violations existed at the time of issuing the preliminary zoning permit.  She claims parcel B was the result of illegal division and platting pursuant to Iowa Code section 354.6(1), which states:

A subdivision plat shall be made when a tract of land is subdivided by repeated divisions or simultaneous division into three or more parcels, any of which are described by metes and bounds description for which no plat of survey is recorded.

(Emphasis added.)  Here, a plat of survey was recorded.  The filing of a plat of survey in lieu of a subdivision plat is allowed unless a local ordinance requires filing of a subdivision plat.  See 1994 Op. Iowa Att’y Gen. 84.  Furthermore, Article 3 of the Story County Subdivision Ordinance states:

A subdivision plat shall be made when land is subdivided by repeated divisions or simultaneous division.  Repeated division means those which are done at intervals of time on or after July 1, 1990.  Simultaneous divisions mean those which are done at any one time on or after July 1, 1990.

We conclude there is no illegal platting or division.  Myers obtained the land at issue in 1987.  In 2000 he divided it into two parcels and recorded a plat of survey.  Iowa Code section 354.6(1) only applies to land divided into three or more parcels where no plat of survey is recorded.  Although parcels B and C were previously divided from a larger tract of land, this division took place prior to Myers’s 1987 purchase.  The Story County Subdivision Ordinance only applies to division occurring on or after July 1, 1990.  

Finally, Hamilton contends the district court erred in sustaining the Board of Adjustment’s determination that an accessory building could be erected on parcel B when not allowed by statute or ordinance.  She argues an accessory building may not be built as a stand-alone facility unless covered by the farm exemption provided in Iowa Code section 335.2.  However, the Heintzes’ plan was to build the accessory building first and to construct a residence on parcel B a short time thereafter.  The district court found nothing in the Story County Zoning Ordinance to preclude the issuance of a zoning permit for an accessory building prior to the issuance of a permit for construction of the associated residence.  We find no error in this conclusion.  

Because Hamilton failed to prove the Board of Adjustment acted illegally, we affirm.

AFFIRMED.
