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IN THE COURT OF APPEALS OF IOWA

No. 5-202 / 04-0090
Filed May 25, 2005

UNION INSURANCE COMPANY,


Appellee,

vs.

SHERRI A. MORLOK, Principal and Representative of the Estate of JEFF MORLOK and JEFF MORLOK, d/b/a MORLOK PAINTING,


Appellants.


Appeal from the Iowa District Court for Scott County, James E. Kelley, Judge.


Defendants challenge a judgment in favor of a homeowner’s insurer for damages the insurer paid after the defendants started the home on fire while removing paint with a blowtorch.  AFFIRMED.

Craig A. Levein of Betty, Neuman & McMahon, L.L.P., Davenport, for appellant.


Jill M. Augustine, Des Moines, for appellee.


Heard by Mahan, P.J., Zimmer, J., and Hendrickson, S.J.*

*Senior judge assigned by order pursuant to Iowa Code section 602.9206 (2005).  
HENDRICKSON, S.J.


After a home insured by Union Insurance Company caught fire while a painter was using a blowtorch to remove old paint, Union paid the homeowners’ claim and brought this action against the painter’s estate and business.  After an adverse judgment of $478,177.63, the defendants appeal, arguing neither the facts nor the law supports the damage award.  We affirm.


I.  Background.  In 1987, David Seitz, a physician, and Carol Seitz, a Realtor, purchased a five-bedroom, three-bathroom, wood frame home on River Drive in Bettendorf.  The home has a view of the Mississippi River and of the Rock Island Arsenal.  The Seitzes began to restore the structure, which was built in the 1890s and was divided into three apartments when they purchased it.

In 1999, the Seitzes hired Jeff Morlok and Morlok Painting to restore their home’s exterior paint.  On September 8, 2000, while Mr. Morlok was using a propane torch to remove old paint from one of the home’s columns, flame entered a gap in the molding at the top of the column and the home caught fire, sustaining significant fire, water, and smoke damage.  Based on the evidence introduced at trial, the trial court determined Mr. Morlok breached the duty of reasonable care by using flame to remove paint from surfaces near openings and voids.  On appeal, the defendants do not contest this determination.


The Seitz residence required extensive repair.  Union Insurance paid $354,315.00 for this repair, including $30,810.00 required to bring the portion of the dwelling repaired into compliance with local building code.  The undamaged portion of the structure did not have code improvements.  The court heard testimony from a certified appraiser who valued the Seitz residence, as of the day before the fire, at $375,000.


Union Insurance also paid $110,481.38 to clean, restore, or replace many items of personal property damaged in the fire.  The Seitzes provided a list of damaged property to Dan Waller, an adjuster who inspected and photographed the residence immediately after the fire.  Based on his inventory of property, his discussions with the Seitzes, product catalogues, and his experience and education, Mr. Waller derived replacement costs and depreciation for the items at issue.


Union Insurance also paid for additional living expenses incurred by the Seitzes.  It paid for housing, meals, and additional utilities.  The Seitzes moved back to their residence in May 2001, and restoration was complete in July 2001.


The trial court awarded Union Insurance $354,315.00 for damages to the residence, $110,481.38 for damages to personal property, and $13,381.25 for living expenses.  After the trial court overruled their post-trial motions, the defendants appealed.

II.  Scope of Review.  This action was tried at law.  We review for the correction of errors at law.  Iowa R. App. P. 6.4.

The trial court’s findings of fact are binding if supported by substantial evidence.  Iowa R. App. P. 6.14(6)(a).  Substantial evidence is such quantity and quality of evidence that a reasonable person could accept “as adequate to reach the same findings.”  Reiss v. ICI Seeds, Inc., 548 N.W.2d 170, 173 (Iowa Ct. App. 1996); see also Kessler v. Wal-Mart Stores, Inc., 587 N.W.2d 804, 806 (Iowa Ct. App. 1998).  “Evidence is not insubstantial merely because it could support contrary inferences.”  Reiss, 548 N.W.2d at 173.  We construe the trial court’s findings of fact broadly and “to uphold, rather than defeat, the judgment.”  Id.  We will not reweigh the evidence or second-guess the trial court’s explicit or implicit findings of witness credibility.  Id.
III.  Discussion.  After reviewing the record, we are convinced the defendants would have us do precisely what our scope of review forbids: reweigh the evidence in this case.  The trial court’s findings of fact are supported by substantial evidence and it applied the correct rules of law.  Therefore, we must affirm.

A.  The Award of Damages for Structural Repairs.  In Iowa, a property owner may recover the reasonable costs to repair or replace a structure, provided those costs do not exceed the fair market value of the property immediately prior to the loss.  Hendricks v. Great Plains Supply Co., 609 N.W.2d 486, 494-95 (Iowa 2000); State v. Urbanek, 177 N.W.2d 14, 16 (Iowa 1970).  This is the proper measure of damages in this case.  The costs incurred ($354,315.00) were reasonable, given the extensive damage sustained by this structure, and were less than the pre-fire valuation of the property ($375,000.00), a valuation the district court expressly found to be “credible.”  The trial court’s award is consistent with the facts and the law.

The defendants take particular issue with the portion of the $354,315.00 attributable to bringing the repaired portion of the structure into compliance with the local building code.  We believe their argument is misdirected.  First, the required improvements were a direct result of Mr. Morlok’s negligence.  To require Union or the Seitzes to bear the costs of these improvements would not place them “in as favorable a position as though no wrong had been committed.”  Hendricks, 609 N.W.2d 494 (citation omitted).  Second, like the district court, we see no benefit to the Seitzes in having a home that has only partial code improvements.

B.  The Award of Damages for Repair and Replacement of Personal Property.  The defendants suggest Union Insurance offered insufficient evidence to sustain this portion of the court’s damages award.  We disagree.  Evidence is not insubstantial merely because it is subject to dispute or open for discussion.  Reiss, 548 N.W.2d at 173.  Rather, evidence is substantial if it could reasonably support a conclusion.  Id.  Here, the evidence presented clears this hurdle.  The district court could, based upon the replacement values and depreciation placed on the items by the Seitzes and Mr. Waller, award the amount it awarded.  A property owner may always offer evidence about the property’s value, see In re Marriage of Driscoll, 563 N.W.2d 640, 643 (Iowa Ct. App. 1997), and the district court could permissibly find Mr. Waller’s testimony credible.

The defendants attempt to attack Mr. Waller’s depreciation figures by arguing they were “almost across the board . . . fifty percent of the insured (homeowner’s) claimed cost/value.”  We (1) take issue with the defendants’ characterization of the record, and (2) wonder what difference this makes.  Even if we accept this reading of the record, we would still find the evidence sufficient to affirm the trial court’s damages award.


The defendants take particular issue with the portion of this award attributable to a player piano.  The Seitzes owned an antique player piano, which was damaged beyond repair and not replaceable.  They purchased a new, electric player piano for $11,180.34.  The defendants note Mr. Waller testified that he called two music retailers, who advised him “that a good player piano in good condition is going to bring anywhere from eight to ten thousand dollars.”  We consider this statement, which is subject to interpretation, to be insufficient to reverse the trial court’s damage award.  Mr. Waller testified the price the Seitzes paid for the player piano was a reasonable amount for the replacement of their antique player piano.  The replacement value placed on the player piano by the district court was within the range of the evidence offered.  We will not disturb it.


C.  The Award of Damages for Living Expenses.  Based on our review of the record, the amount awarded by the district court was reasonable and supported by the record.  We conclude the food, housing, and utility expenses incurred by the Seitzes were a direct result of Mr. Morlok’s negligence.  They were neither extravagances nor expenses they would have had in any event.

The defendants are particularly troubled by the period of time during which the Seitzes were paying two utility bills.  We are not so troubled, for the record reflects the Seitzes were required to keep the utilities on at their damaged dwelling during repairs and a portion of the structure was exposed to the elements prior to completion of the repairs.


The defendants’ other contentions in support of this argument do not warrant discussion.


IV.  Conclusion.  We have considered all issues properly before us, whether or not specifically addressed in this opinion.  We affirm the judgment of the district court.


AFFIRMED.







