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IN THE COURT OF APPEALS OF IOWA

No. 5-254 / 04-0924

Filed April 28, 2005

IN RE THE MARRIAGE OF LLOYD J. THURSTON 

and BONNIE K. THURSTON
Upon the Petition of

LLOYD J. THURSTON,


Petitioner-Appellant/Cross-Appellee,

And Concerning

BONNIE K. THURSTON,


Respondent-Appellee/Cross-Appellant.


Appeal from the Iowa District Court for Marshall County, William J. Pattinson, Judge.


Lloyd Thurston appeals, and Bonnie Thurston cross-appeals, the district court’s modification of the alimony award in the parties’ dissolution decree.  AFFIRMED.

Patricia Shoff and Silvia J. Hansell of Belin Lamson McCormick Zumbach Flynn, Des Moines, for appellant.


Sharon Greer of Cartwright, Druker & Ryden, Marshalltown, for appellee.


Considered by Vogel, P.J., and Mahan and Vaitheswaran, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

A dissolution decree for Lloyd and Bonnie Thurston was entered on April 24, 1996.  The decree provided for joint legal custody of the parties’ four children, with Lloyd having primary physical care.  Bonnie was ordered to pay minimal child support.  The court divided the parties’ marital property to award Lloyd assets worth $134,335 and Bonnie assets worth $130,698.  In addition, property inherited by Lloyd was set aside to him.


Lloyd is a doctor, and he had gross annual income of about $138,000.  Bonnie has a college decree in home economics, but has never been employed in that field.  During the marriage she took some accounting classes.  Bonnie was not employed outside the home during the marriage.  Bonnie has a history of mental health problems, including depression and panic attacks.  The district court awarded her alimony of $2000 per month until one of the parties dies.  The court stated:

By granting Bonnie alimony for an indefinite period of time, the Court in no way wishes to reduce the incentives for her to complete her education, get a decent job, and become at least partially self-supporting.  The Court assumes that Bonnie will make a good faith effort to become self-supporting.  When Bonnie gains employment outside the home and her income-generating capacity then becomes more certain, Lloyd may have grounds for modifying the alimony provision of the decree.


Since the dissolution decree was entered, three of the children have become adults.  The parties agreed to modify the decree to provide that Bonnie would have primary physical care of the youngest child.  In September 2001 Lloyd was ordered to pay child support of $1317 per month.  Lloyd has remarried.  His new wife has three children from a previous relationship, plus Lloyd and his new wife have a child together.


In April 2003 Lloyd filed a petition seeking to eliminate his alimony obligation.  He alleged Bonnie’s mental health had improved and she should be able to work full-time to support herself.  Evidence was presented to show that Bonnie’s mental health situation has stabilized under her current medication regime.  Bonnie has had several part-time jobs, which paid in the neighborhood of eight to twelve dollars per hour.  She had a full-time job for eight months, but was fired because she could not handle the stress.  Lloyd’s annual income is about $170,000.


Dr. Douglas F. Steenblock, Bonnie’s psychiatrist, testified Bonnie had “very limited coping abilities as far as anything that would be more stressful or demanding like full-time employment.”  Lloyd sought an independent psychiatric evaluation from Dr. Michael Taylor.  Dr. Taylor opined Bonnie was “fully capable of doing any sort of work for which she is educationally prepared.”  Bonnie testified that due to her mental health problems she is unable to cope with stress.


The district court determined that although Bonnie’s mental health had improved, she was still unable to fully support herself.  The court reduced Lloyd’s alimony obligation to $1500 per month.  The court ordered Lloyd to pay $1000 of Bonnie’s attorney fees.  Lloyd appealed and Bonnie cross-appealed.


II.
Standard of Review

We review a district court’s modification of a dissolution decree de novo.  In re Marriage of Jacobo, 526 N.W.2d 859, 864 (Iowa 1995).  We give weight to the district court’s findings of fact, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).  We will not disturb the district court’s conclusions unless there has been a failure to do equity.  In re Marriage of Benson, 545 N.W.2d 252, 257 (Iowa 1996).


A party who seeks modification of a dissolution decree must establish by a preponderance of the evidence that there has been a substantial change in circumstances since the entry of the decree.  In re Marriage of Lee, 486 N.W.2d 302, 304 (Iowa 1992).  In determining whether there has been a substantial change in circumstances, we consider the factors set forth in Iowa Code section 598.21(8) (2003).


III.
Alimony

Lloyd contends that his alimony obligation should be eliminated.  He asserts Bonnie’s mental health has improved.  He also asserts that Bonnie should be able to work full-time and generate a reasonable income.  He states that his expenses have increased since he has assumed the responsibility for a new family.  On the other hand, Bonnie claims that the alimony award should not have been reduced.  She believes Lloyd has failed to show a substantial change in circumstances.


We agree with the district court’s conclusion that there has been a substantial change in circumstances since the time of the dissolution decree.  The evidence shows Bonnie’s mental health has improved, although she still requires constant medication.  She has shown an ability to work at least part-time, where at the time of the dissolution she was unemployed.  We also agree with the court’s conclusion that Bonnie currently has the ability to only earn about $10,000 to $15,000 annually.  While Bonnie has the ability to work part-time and supplement her income, there was no evidence she would be able to earn enough money to support herself.  We note that Bonnie has continuing medical and prescription costs due to her mental health problems.


Furthermore, as the district court stated, “Lloyd voluntarily elected to start a new family and to take on the added expense of three additional stepchildren.  Bonnie cannot be asked to subsidize those choices through relinquishment of her entitlement to spousal support.”  Taking all of these factors into consideration, we affirm the decision awarding Bonnie alimony of $1500 per month.


IV.
Attorney Fees

Lloyd claims the district court should not have ordered him to pay $1000 for Bonnie’s trial attorney fees.  In order to overturn an award of attorney fees, the complaining party must show the district court abused its discretion.  In re Marriage of Roberts, 545 N.W.2d 340, 344 (Iowa Ct. App. 1996).  We find no abuse of discretion in the award of trial attorney fees.  The district court noted, “Lloyd has a far superior ability to pay attorney’s fees than does Bonnie.”


Bonnie seeks attorney fees for this appeal.  We determine Lloyd should pay $1000 for Bonnie’s appellate attorney fees.  We affirm the decision of the district court.  Costs of this appeal are assessed to Lloyd.


AFFIRMED.






