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IN THE COURT OF APPEALS OF IOWA

No. 5-196 / 05-0119

Filed March 31, 2005

IN THE INTEREST OF S.B., J.B., and J.B.,

Minor Children,

S.B., J.B., and J.B., Minor Children,


Appellants.


Appeal from the Iowa District Court for Marion County, Terry L. Wilson, District Associate Judge.


The guardian ad litem for the children appeals the juvenile court’s decision to deny a petition to terminate the parental rights of J.B. and M.B.  AFFIRMED IN PART AND REVERSED IN PART.

Wesley Chaplin of Kreykes Law Office, Pella, guardian ad litem for appellant children.


Karen Taylor of Taylor Law Offices, Des Moines, for appellee-mother.


Michael Fisher of Fisher Law Office, Oskaloosa, for appellee-father.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Terry Rachels, County Attorney, and Marc Wallace, Assistant County Attorney, for appellee-State.


Considered by Vogel, P.J., and Mahan and Eisenhauer, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

Jose and Michelle are the parents of Jesse, born in February 1992; Joey, born in December 1992; and Selena, born in October 1994.  The parents have a substantial history of drug addiction and criminal activity.  A search of the family’s home in October 2003 revealed a large amount of methamphetamine.  Both parents were arrested, and the children were placed in foster care.


The children were adjudicated to be children in need of assistance (CINA) under Iowa Code sections 232.2(6)(c) (2003) (child is likely to suffer harm due to parent’s actions) and (n) (parent’s drug abuse results in child not receiving adequate care).  In the dispositional order, the juvenile court ordered the parents to participate in substance abuse treatment and counseling.


The parents received family-centered services.  Michelle completed a drug treatment program in April 2004, but after completion attempted to sell drugs at the treatment center.  She continued to have drug tests which were positive for methamphetamine.  Jose started three substance abuse treatment programs, but each time was unsuccessfully discharged due to lack of attendance.


Michelle was arrested in June 2004 for possession of paraphernalia.  She was arrested again in August 2004 for driving while suspended.  She then entered a new substance abuse treatment program in September 2004.  Jose was also arrested in September 2004, and he was found to be in possession of methamphetamine.  He was incarcerated for violation of his probation.


In November 2004 the State filed a petition seeking termination of the parents’ rights under sections 232.116(1)(e) (parent has not maintained significant and meaningful contact with child) and (f) (child four or older, CINA, removed for at least twelve months, and child cannot be returned home).  At the time of the termination hearing in December 2004, Jose remained in prison.  Michelle was attempting to enter the House of Mercy, a treatment program that would allow her to have the children with her.  Michelle also had employment.  The juvenile court denied the petition to terminate the parents’ rights.  The court found that Michelle had shown a “remarkable change in her attitude” concerning her substance abuse problems and her desire to be reunited with her children.  The court determined the case goal should be reunification and that Michelle should receive an additional six months of services.  The guardian ad litem for the children appeals.


II.
Standard of Review

The scope of review in termination cases is de novo.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).


III.
Merits

The guardian ad litem contends there was clear and convincing evidence in the record to support termination of the parental rights of Jose and Michelle.  We agree that there is sufficient evidence to terminate the parents’ rights under section 232.116(1)(f), which applies when a child is four or older, has been adjudicated a child in need of assistance, has been removed from the home for twelve of the last eighteen months, and “the child cannot be returned to the custody of the child’s parents as provided in section 232.102.”  Iowa Code § 232.116(1)(f).


We conclude, however, that the juvenile court declined to terminate Michelle’s parental rights on the basis that termination was not in the children’s best interests.  We must consider a child’s long-range and immediate best interests.  In re J.L.W., 570 N.W.2d 778, 781 (Iowa Ct. App. 1997).  The court determined, based upon Michelle’s change in attitude, that she could have an additional period of time to address her substance abuse problems and to show that she could have the children returned to her care.


Under the specific facts of this case, when Michelle was just entering the House of Mercy, the juvenile court permissibly gave her some additional time to determine if that program would be successful for her.  We note that nothing prohibits the State from filing a new petition for termination of parental rights if Michelle is not able to adequately meet the children’s needs within a reasonable period of time.


However, there was no evidence to show that Jose had likewise taken any steps to show he could resume care of the children at any time in the near future. We conclude termination of Jose’s parental rights would be in the children’s best interests.  On our de novo review, we determine Jose’s parental rights should be terminated.


We affirm the decision of the juvenile court as to Michelle.  We reverse the decision not to terminate Jose’s parental rights.


AFFIRMED IN PART AND REVERSED IN PART.






