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IN THE COURT OF APPEALS OF IOWA

No. 5-184 / 05-0131 

Filed April 13, 2005

IN THE INTEREST OF E.G., Minor Child, 

P.G., Mother,


Appellant.


Appeal from the Iowa District Court for Lee (South) County, G. R. Noneman, District Associate Judge.  


A mother appeals from the juvenile court order terminating her parental rights to one child.  AFFIRMED.

Curtis Dial, Keokuk, for appellant-mother.  


Thomas J. Miller, Attorney General, Katherine S. Miller-Todd, Assistant Attorney General, Michael Short, County Attorney, and David Andrusyk, Assistant County Attorney, for Appellee-State.  


Thomas Marion of Marion Law Office, Keokuk, for appellee-father.


Kendra Abfalter, Keokuk, guardian ad litem for minor child.


Considered by Sackett, C.J., and Zimmer and Hecht, JJ.

SACKETT, C.J.

A mother appeals from the juvenile court order terminating her parental rights to her daughter.
  She contends (1) the State did not provide reasonable services to promote reunification, (2) termination violates her constitutional rights, and (3) termination is not in the child’s best interest.  On de novo review, we affirm.


Pamela is the mother and Carl the father of Zachary, born in March 2001 and Emily, born in February 2003.  The parents began voluntary participation in parenting skill training in January 2002.  Two problem areas identified were possible substance abuse and anger management.  After three confirmed protective reports and several incidents of improper supervision, the State petitioned to have Zachary found to be in need of assistance.  He was removed from his parents’ care in January 2003 and placed in foster care.  In February he was found to be in need of assistance and placed with his maternal grandmother.


When Emily was two months old, the State petitioned to have her found in need of assistance because Pamela was refusing voluntary services, she had missed medical appointments for Emily, her doctor raised concerns about Pamela’s parenting ability, and Carl’s brother, who is a registered sex offender, was spending time at the home.  Following an uncontested adjudicatory hearing, the court found Emily was in need of assistance, but allowed her to remain in her parents’ care subject to supervision by the Department of Human Services.  The court ordered the parents to participate in services.  In August 2003 Emily was removed from the home following a contested hearing because services to prevent or eliminate the need for removal had been unsuccessful.  


After a rule-to-show-cause/contempt hearing in October, the court found Pamela was in willful contempt for failing to abide by court orders in the juvenile cases and a criminal case and sentenced her to thirty days in jail, suspended.  Pamela left Iowa for over a month from mid-October to late November.  In December the State sought to have Pamela’s suspended sentences revoked for leaving the State and not complying with the juvenile court orders.  Following a review and permanency hearing in January 2004, the court continued Zachary’s and Emily’s placement in foster care, gave the parents an additional six months to improve their parenting skills so the children could be returned to their care, ordered the parents to “actively and fully participate in and cooperate with all services offered,” and ordered supervised visitation “consistent with the best interests of the child.”  Pamela left Iowa for Arkansas on Easter weekend and did not return until May 17.


The permanency hearing following the six-month extension of time for the parents occurred on July 1 and October 13.  The court found the continued removal of the children was necessary “for a number of reasons, many of which are similar to the situation that has existed throughout this case.”  It found Pamela remained unstable, had no permanent home of her own, could not take her psychiatric medications because she was pregnant again, had little or no bond with Emily due in large part to Pamela’s departure from Iowa at a time critical to bonding, and was viewed as a stranger by Emily.  Visitation was restricted because of Emily’s negative reactions to Pamela during visits.  The court found Pamela’s deficiencies and difficulties as a parent were ongoing.  It stated:

Unfortunately, in spite of an array of reasonable efforts being made by DHS, the service providers, the court, counsel, and foster parents very little of substance has changed with regard to [Pamela’s] attitude, capacity, or competence to parent from these early observations [of parenting deficiencies] made approximately 20 months ago.

The court changed the permanency goal from reunification to termination and ordered that “[v]isitation with neither Zachary nor Emily is required . . . pending resolution of the pending termination of parental rights cases.  Any visitation . . . shall be done solely for purposes of promoting the best interests of these children.”  Pamela did not appeal from this order.


A contested hearing on the petition to terminate both parents’ rights to both children was held in December 2004.  Concerning Pamela, the court found:

The natural mother as of the date of the termination of parental rights hearing remains unstable, is unable to take custody of the children, has no employment, has no residence for the family and is in essentially the same position she was at the time of the permanency hearing.  She remains without a “permanent” home of her own and continues by her own admission to be unstable and without a job or means of supporting herself and her children.  She indicated in her testimony that she believed the best interests of both children would be to place them with their father.


. . . Pam recognized in her testimony her continuing unreadiness and current inability to resume her parental duties.


Pam’s difficulties and deficiencies as a parent were ongoing throughout the CINA proceedings . . . .


. . . .


. . . Emily . . . would gain little or nothing from continuing a parent-child relationship with her biological parents, and would lose a great deal from being separated from the foster family to which she has now become bonded and into which she is fully integrated.  Her best interests require termination of the biological parents parental rights.


In analyzing whether termination was proper under Iowa Code section 232.116(1)(h) the juvenile court concluded:


As indicated above, Emily has been removed from home for so much of her life that for practical purposes her biological mother is a stranger to her and her biological father simply someone who she sees occasionally.  Her “parents” in the sense that she knows what a parent is are her foster parents, . . .  They raise and nurture her and she is bonded to them in a parent child relationship.  Clear and convincing evidence as shown in the record and discussed in both this ruling and the permanency ruling shows that the biological parents cannot resume Emily’s custody now or at any time in the near future.  Pam has demonstrated a marked inability to even take care of herself, let alone her children.  She has exercised very poor judgment and clearly has not given primacy to her duties as Emily’s mother.


Concerning Pamela’s ability to parent her children, the court concluded:


Pam, though she has the “capacity” to parent if she made major changes in her lifestyle, behavior, and attitude, has not demonstrated anything except behavior that is largely irresponsible and personally destructive to her and her relationships with Carl and her children.  In spite of these extensively reasonable efforts, little of value has been achieved that would allow the successful reunification of the children with Pam.


By order filed in January 2005, the juvenile court terminated Pamela’s parental rights to both children under Iowa Code section 232.116(1)(h) (2005), terminated Carl’s parental rights to Emily under the same section, and continued Zachary in relative placement.


Pamela does not challenge the statutory ground on which the juvenile court terminated her parental rights to both children.  Rather, with reference only to Emily, Pamela raises three issues.  First, she contends the State refused to provide adequate services by not providing necessary visitation after August 11, 2004, even though Pamela requested more visitation at the permanency hearing.  Second, she claims termination violated her constitutionally-protected fundamental right to parent her children.  Third, she contends the State did not prove by clear and convincing evidence that termination was in the best interest of the child.  The State responds that error was not preserved concerning any of the issues Pamela raises on appeal.


Our review is de novo.  In re S.N., 500 N.W.2d 32, 34 (Iowa 1993); In re S.R., 600 N.W.2d 63, 64 (Iowa Ct. App. 1999).  The grounds for termination must be proved by clear and convincing evidence.  In re M.W., 458 N.W.2d 847, 850 (Iowa 1990).  The issue of whether or not to legally sever the biological ties between parent and child is an issue of grave importance with serious repercussions to the child as well as the biological parents.  In re H.L.B.R., 567 N.W.2d 675, 677 (Iowa Ct. App. 1997).


Reasonable efforts.  Pamela claims there was no realistic way she could be reunited with her children when visitation was reduced to one and one-half hours per month of supervised visitation.  She argues there was no rational reason for the dramatic reduction in visitation and this prevented her from developing a bond with Emily.  There is a requirement that reasonable services be offered to preserve the family unit.  See In re A.L., 492 N.W.2d 198, 201 (Iowa Ct. App. 1992); In re B.L., 491 N.W.2d 789, 791-93 (Iowa Ct. App. 1992).  “Visitation between a parent and child is an important ingredient in the goal of re-unification.”  In re S.W., 469 N.W.2d 278, 280-81 (Iowa Ct. App. 1991).  The nature and extent of visitation is controlled by the best interest of the child, which may require limiting visitation.  See In re M.B., 553 N.W.2d 343, 345 (Iowa Ct. App. 1996).


After the January 2004 review/permanency hearing, the juvenile court ordered visitation “under such terms and conditions as department deems appropriate consistent with the best interests of the child.” (Emphasis in original).  The court also ordered the parents to participate fully and actively in all services and any additional services the Department of Human Services deemed necessary.  Pamela did not appeal from this order.  Even though the court gave the parents an additional six months to work on reunification, Pamela left the state for over a month, preventing any contact with or bonding with Emily, or participation in services.  Emily had negative reactions to visitation with Pamela.  Given Pamela’s lack of bonding with Emily, the negative effect visitation had on Emily, and Pamela’s resistance to certain services, we find it reasonable for her visitation to be reduced consistent with Emily’s interests.  We find the efforts made to reunify Emily with Pamela, including the visitation allowed were reasonable.


Constitutional rights.  Pamela contends the State violated her constitutional right to parent her children by terminating her parental rights.  She claims error was preserved by objecting to the termination and appealing the termination order.  The parent-child relationship is constitutionally protected.  Quilloin v. Walcott, 434 U.S. 246, 255, 98 S. Ct. 549, 554, 54 L. Ed. 2d 511, 519 (1978); Wisconsin v. Yoder, 406 U.S. 205, 233, 92 S. Ct. 1526, 1542, 32 L. Ed. 2d 15, 35 (1972).


From our de novo review of the record, including the transcript of the termination hearing, we do not find any mention of violation of any constitutional rights at the hearing.  The only mention of constitutional rights we find is in the juvenile court’s “summary of case law applicable to termination of parental rights cases” in the termination order.  The court does not address any constitutional claim.  We find no indication Pamela filed a motion to amend or enlarge the court’s decision under Iowa Rule of Civil Procedure 1.904(2).


“Matters not raised in the trial court, including constitutional questions, cannot be asserted for the first time on appeal.”  In re C.D., 508 N.W.2d 97, 100 (Iowa Ct. App. 1993); see In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994).  “Although juvenile proceedings are to be conducted in an informal manner, we have applied rule [1.904(2)] to juvenile court termination proceedings.”  In re A.R., 316 N.W.2d 887, 889 (Iowa 1982).  The juvenile court’s findings and conclusions may be enlarged or amended and the order may be modified upon timely post trial motion.  Iowa R. Civ. P. 1.904(2).  "An overlooked issue, called to the trial court's attention, might be resolved so as to avoid an appeal."  Estate of Grossman v. McCreary, 373 N.W.2d 113, 114 (Iowa 1985).  We find error was not preserved on any constitutional claims.


Best interest.  Pamela contends terminating her parental rights to Emily was not in her best interest because of the parent-child bond and because it involved separating Emily from her older brother Zachary.  Pamela refers to Iowa Code section 232.116(2) (2003) in support of her contention.  That section provides, in relevant part:

[T]he court shall give primary consideration to the child's safety, to the best placement for furthering the long-term nurturing and growth of the child, and to the physical, mental, and emotional condition and needs of the child.  This consideration may include any of the following:


. . . .


b. For a child who has been placed in foster family care by a court or has been voluntarily placed in foster family care by a parent or by another person, whether the child has become integrated into the foster family to the extent that the child's familial identity is with the foster family, and whether the foster family is able and willing to permanently integrate the child into the foster family.  In considering integration into a foster family, the court shall review the following:


(1) The length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining that environment and continuity for the child.


. . . .


c. For a child who has been placed in foster family care, any relevant testimony or written statement provided by the child's foster parents.

Iowa Code § 232.116(2).  


Emily has been with an adoptive foster family for the last three-quarters of her life.  The evidence is clear she has become integrated into the foster family and her familial identity is with them.  They are willing and desire to adopt her.  They have provided a stable, nurturing environment.  The foster mother testified about Emily’s integration into their family and their desire to adopt her.  The evidence in the record shows returning Emily to Pamela’s care would remove her from a stable satisfactory environment and subject her to the instability in Pamela’s life.  We find terminating Pamela’s parental rights to Emily so she can be adopted by the foster family will “further[ ] the long-term nurturing and growth of the child, and . . . the physical, mental, and emotional condition and needs of the child.”  Iowa Code § 232.116(2).


Pamela does not refer to section 232.116(3) in support of her contention her parental rights should not be terminated because of the parent-child bond.  The juvenile court has the discretion not to terminate a parent’s rights if it finds “clear and convincing evidence that the termination would be detrimental to the child at the time due to the closeness of the parent-child relationship.”  Iowa Code § 232.116(3)(c); see In re J.L.W., 570 N.W.2d 778, 781 (Iowa Ct. App. 1997); In re C.L.H., 500 N.W.2d 449, 454 (Iowa Ct. App. 1993).  From the lack of any evidence termination would be detrimental to Emily due to her bond with Pamela, the juvenile court did not abuse its discretion in choosing not to terminate Pamela’s parental rights on this ground.


We prefer to keep siblings together when possible.  In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994).  Zachary and Emily have never been together.  Zachary is placed with a paternal relative.  The court did not terminate Carl’s parental rights to Zachary because it viewed the strong bond they had and the benefits of Carl’s continued involvement in Zachary’s life.  The juvenile court found neither Emily nor Zachary could be placed in Carl’s care at the time of the termination hearing.  Reversing the termination would not keep Emily and Zachary together.  We find no reason to reverse the termination on this ground.  The juvenile court carefully considered the interests of both children.


AFFIRMED.

� The court also terminated the mother’s parental rights to her son, but she does not appeal from that order.  The court terminated the father’s parental rights to the daughter, but he is not involved in this appeal.





