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IN THE COURT OF APPEALS OF IOWA
No. 5-908 / 05-1791

Filed December 21, 2005

IN THE INTEREST OF B.F.,

Minor Child,

A.S., Mother,

Appellant.

________________________________________________________________


Appeal from the Iowa District Court for Plymouth County, Robert J. Dull, District Associate Judge.


A mother appeals the juvenile court order terminating her parental rights.  AFFIRMED.

Jim L. Bybee of Bauerly, Trotzig of Bauerly, P.L.C., LeMars, for appellant.


Thomas J. Miller, Attorney General, Kathrine S. Miller-Todd, Assistant Attorney General, Darin Raymond, County Attorney, and Amy Oetken, Assistant County Attorney, for appellee-State.


Jeff S. Kuchel of Metcalf, Thompson & Phipps, Remsen, for intervenor D.F.


John C. Polifka of Juvenile Law Center, Sioux City, guardian ad litem for minor child.


Considered en banc.

PER CURIAM

I.
Background Facts & Proceedings

Amy is the mother of Brenden, who was born in February 2004.  Amy had been living with David, and told him he was the father of Brenden.  Amy was placed in jail in August 2004 for illegally using David and Brenden’s names to obtain credit cards.  While in jail, Amy alleged David was not Brenden’s biological father, and subsequent blood tests confirmed this fact.  


Brenden was adjudicated to be a child in need of assistance (CINA), pursuant to Iowa Code sections 232.2(6)(c) (2003) (child is likely to suffer harm due to parent’s failure to supervise) and (n) (parent’s mental condition results in child not receiving adequate care).  David intervened in the proceedings.  Brenden remained in David’s care, under the supervision of the Iowa Department of Human Services.


Amy has a history of criminal involvement and an unstable lifestyle.  She remained incarcerated throughout these juvenile court proceedings.  She pled guilty in Iowa to theft in the first degree.  However, her sentencing was continued until she completed other sentences.  She spent time in jail in Kansas on an identity theft charge, then was released to a correctional facility in Missouri for violating supervision on a charge of theft by deception.  She expected to be released from that sentence in October 2005, but then faced sentencing on the Iowa charges.


In June 2005, the State filed a petition seeking termination of Amy’s parental rights.  The juvenile court denied Amy’s motion to continue.  The juvenile court terminated Amy’s parental rights under sections 232.116(1)(b) (2005) (abandonment), (e) (parent has not maintained significant and meaningful contact), and (h) (child three or younger, CINA, removed at least six months, and cannot be returned home).  The court noted:

Brenden is now eighteen months old and has not seen his mother in over a year due to her imprisonment.  It is unknown how much longer [Amy] will be incarcerated, but given her criminal history, additional imprisonment is likely.  While with her son she used his name to fraudulently obtain credit cards and engaged in other criminal conduct.  [Amy’s] entire history does not supply one shred of evidence indicating she is capable or truly desirous of maintaining any semblance of a stable lifestyle, let alone appropriately parent a child.

Amy appeals the termination of her parental rights.


II.
Standard of Review

The scope of review in termination cases is de novo.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).  Our primary concern is the best interest of the child.  In re J.L.W., 570 N.W.2d 778, 780 (Iowa Ct. App. 1997).


III.
Continuance

Amy contends the juvenile court should have granted her motion for a continuance.  She asserts the juvenile court proceedings should have been continued until after she was sentenced in Iowa, so that the parties would know whether she would be incarcerated for an additional length of time, and if so, how long.


We review a motion for a continuance under an abuse of discretion standard and will only reverse if injustice will result to the party desiring the continuance.  In re C.W., 554 N.W.2d 279, 281 (Iowa Ct. App. 1996).  We find no abuse of discretion under the facts of this case.  A delay in establishing stability for Brenden would be detrimental to him.


IV.
Sufficiency of the Evidence

Amy claims the State did not present sufficient evidence to justify termination of her parental rights.  There is clear and convincing evidence in the record to show Brenden cannot be returned to Amy’s care at the present time.  At the time of the termination hearing Amy was in prison in Missouri.  On her release there, she faces a criminal sentence in Iowa.  Amy has a history of criminal conduct.  She included Brenden in her criminal conduct by taking out credit cards in his name.  Amy has displayed instability by making threats against David.


We conclude Amy’s parental rights were properly terminated under section 232.116(1)(h).  Because we have terminated on this ground, we do not need to address the other grounds cited by the juvenile court.  See In re S.R., 600 N.W.2d 63, 64 (Iowa Ct. App. 1999) (“[W]e need only find grounds to terminate under one of the sections cited by the juvenile court to affirm.”).


V.
Best Interests

Amy claims termination of her parental rights is not in Brenden’s best interests.  She asserts the juvenile court should have declined to terminate her parental rights based on the close bond she has with Brenden.  See Iowa Code § 232.116(3)(c) (providing a juvenile court may determine not to terminate parental rights “due to the closeness of the parent-child relationship”). 


We question whether this issue has been preserved because Amy did not raise any claims under section 232.116(3) at the termination hearing.  See In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994) (noting an issue not raised before the juvenile court may not be raised for the first time on appeal).  In any event, we find termination of Amy’s parental rights is in Brenden’s best interests.  Amy has demonstrated an inability to place Brenden’s needs above her own.


We affirm the decision of the juvenile court.


AFFIRMED.
