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IN THE COURT OF APPEALS OF IOWA

No. 6-052 / 05-2049

Filed March 15, 2006

IN THE INTEREST OF N.J., K.S., II, and A.W.,


Minor Children,

M.W., Father of A.W.,


Appellant,

T.S., Mother,


Appellant.

________________________________________________________________


Appeal from the Iowa District Court for Black Hawk County, Bruce B. Zager, Judge.  


A mother and a father each appeal from a juvenile court order terminating their parental rights.  AFFIRMED ON BOTH APPEALS.  


Richard K. Betterton, Cedar Falls, for appellant-father of A.W.


Michael Bandy of Bandy Law Office, Waterloo, for appellant-mother.


Thomas J. Miller, Attorney General, Kathrine S. Miller-Todd, Assistant Attorney General, Thomas J. Ferguson, County Attorney, and Steven J. Halbach, Assistant County Attorney, for appellee-State.


Andrew Abbott, Waterloo, for appellee-father of N.J.


Tomas Rodriguez, Cedar Falls, for appellee-father of K.S., II.


Sharon Briner, Waterloo, guardian ad litem for minor children.


Considered by Zimmer, P.J., and Miller and Hecht, JJ.

MILLER, J. 


Tara is the mother of Natajia, born in April 1999, Adrie’l, born in November 2001, and Keith II, born in April 2003 (the children).  James is Natajia’s father, Michael is Adrie’l’s father, and Keith is Keith II’s father.  Tara and Michael appeal from a December 2005 juvenile court order terminating Tara’s parental rights to the children and Michael’s parental rights to Adrie’l.
  We affirm on both appeals.  


The children were removed from Tara’s physical custody in November 2003 after she had tested positive for amphetamine and methamphetamine, Natajia and Adrie’l had each tested positive for methamphetamine and cocaine, and Keith II had tested positive for cocaine.  The children were placed in the temporary legal custody of the Iowa Department of Human Services (DHS) for family foster care or suitable relative placement.  The State filed a petition seeking an adjudication the children were in need of assistance (CINA).  Following a temporary removal hearing the children were continued in the temporary legal custody of the DHS for placement in suitable family foster care or the home of a suitable relative.  The juvenile court ordered supervised visitation and other services.  


In early January 2004 the juvenile court adjudicated the children as CINA pursuant to Iowa Code sections 232.2(6)(n) (2003) (child whose parent’s mental capacity or condition or drug abuse results in child not receiving adequate care) and (o) (child with illegal drug present in body as result of parent’s acts or omissions).  The court ordered supervised visitation and services, and required all of the parents to provide random urine samples for drug testing, with costs paid from court-ordered service funds.  It continued the children in the legal custody of the DHS for suitable family foster care or relative placement, a status in which the children have thereafter remained.  


In a late February 2004 dispositional order the juvenile court provided for supervised, semi-supervised, or unsupervised visitation, at the discretion of the DHS; ordered continued services; ordered that Tara participate in outpatient mental health counseling, take recommended medications, complete recommended substance abuse programming, and provide random urine samples for testing; ordered that all fathers provide random urine samples for testing at the request of the DHS; and ordered that all costs of random urine tests be paid from court-ordered service funds.  A late May 2004 review order continued the earlier order in effect.  Following a November 2004 permanency hearing the court found that neither Tara nor Michael had been consistent in participation in services and Michael had not been consistent in visitation.  It continued prior orders in effect and ordered that within two weeks the State file a petition for termination of parental rights.  


The State filed its petition for termination of parental rights in early December 2004.  The petition alleged parental rights should be terminated pursuant to the grounds set forth in Iowa Code sections 232.115(1)(e), (f), (h), and (l).
  The juvenile court scheduled trial for a date in early January 2005 but later continued the trial to a date in early March 2005.  The trial then commenced as scheduled, but was not concluded and was continued to April 14, 2005 for continuation of a combined termination and permanency hearing.  


On April 14 the juvenile court accepted an agreement of the parties and continued the hearing for six months to allow the children’s parents additional time and opportunity to comply with requirements necessary for reunification.  The court continued its previous order in effect and additionally required that each parent provide a safe, stable, clean home environment; ordered that Tara immediately commence substance abuse and mental health treatment; ordered that Michael immediately obtain a substance abuse evaluation and follow all treatment recommendations; and continued the hearing to October 7, 2005.  


Following further hearing on October 7 and 17, 2005, the juvenile court entered its findings, conclusions, and order in early December 2005.  It concluded the State had proved the grounds for termination of Tara’s parental rights to the children and Michael’s parental rights to Adrie’l pursuant to section 232.116(1)(e) (2005), Tara’s parental rights to Natajia and Adrie’l and Michael’s parental rights to Adrie’l pursuant to section 232.116(1)(f), Tara’s parental rights to Keith II pursuant to section 232.116(1)(h), and Tara’s parental rights to the children and Michael’s parental rights to Adrie’l pursuant to section 232.116(1)(l).  Tara and Michael appeal.  


We review termination proceedings de novo.  Although we are not bound by them, we give weight to the trial court’s findings of fact, especially when considering credibility of witnesses.  The primary interest in termination proceedings is the best interests of the child.  To support the termination of parental rights, the State must establish the grounds for termination under Iowa Code section 232.116 by clear and convincing evidence.  

In re C.B., 611 N.W.2d 489, 492 (Iowa 2000) (citations omitted).  


Tara claims the juvenile court erred in finding the DHS had made reasonable efforts to reunify the family.  The State asserts Tara did not preserve error in that she does not address what services she should have been provided and she did not raise this issue until the termination hearing.  For several reasons we find Tara entitled to no relief on this claim of error.  


First, by not even suggesting what services she should have been provided but was not provided, Tara has waived the issue.  See Iowa R. App. P. 6.14(1)(c) (failure to argue an issue may be deemed waiver of that issue); In re W.R.C., 489 N.W.2d 40, 41 (Iowa Ct. App. 1992) (same).  Second, by not raising the issue before the termination hearing, Tara has not preserved error.  In re S.R., 600 N.W.2d 63, 65 (Iowa Ct. App. 1999).  Finally, her claim has no substantive merit.  As shown by the evidence and the juvenile court’s findings, the DHS offered “[f]amily centered services, including family therapy and skill development services, mental health referrals and counseling, outpatient substance abuse programming, random urinalysis,
 suitable relative placement, supervised visitation, and community referrals and cooperative supervision.”  We agree with the court that the DHS “has offered all appropriate services to these parents, which were designed to help reduce or eliminate the adjudicatory harms present with these children.”


Tara also claims the juvenile court erred in finding that placement of the children in her home would not be in their best interests.  In discussing Tara’s response to services the juvenile court found:  

Very little progress has been noted.  Tara made approximately 50 to 60 percent of the visitations which she was allowed.  Even the visitations allowed were not very productive, as she often spent much time on the telephone.  Little progress was made with respect to substance abuse treatment.  On at least nine (9) occasions, Tara refused a request for a urinalysis.
  While she did apparently have two (2) negative test results in July and August 2005, she acknowledged use of methamphetamine and marijuana in late September 2005.  With respect to mental health treatment, she continues to be unstable with poor medication management, and has had no therapy sessions since December 17, 2004.  She has moved at least four to five times this year and has not been employed since these proceedings commenced.  Overall, no compliance with the order entered by the Court on April 14, 2005.


We fully agree with these findings.  Generally, if the statutory grounds for termination exist termination is in the children’s best interests.  In re L.M.F., 490 N.W.2d 66, 68 (Iowa Ct. App. 1992).  The children had been removed from their parents for over two years.  Tara had unresolved mental health and substance abuse problems.  She had not maintained significant and meaningful contact with the children during the previous six months and had not made reasonable efforts to resume care of the children despite being given the opportunity to do so.  Tara was nowhere near a point where the children could be returned to her.  The children were adoptable, and apparently doing well.  We agree with the juvenile court that termination of Tara’s parental rights is in the children’s best interest.  


Michael claims the juvenile court erred in terminating his parental rights pursuant to section 232.116(1)(d), which was not pled and thus not at issue.
  We agree.  


Michael asserts, as part of a claim the State did not prove the grounds for termination pursuant to section 232.116(1)(f) (child four or older, adjudicated CINA, removed from physical custody of parents twelve of last eighteen months or last twelve consecutive months, cannot be returned at present time), that termination pursuant to this provision was improper because Adrie’l was not “four years of age or older.”  The time for determining Adrie’l’s age, and thus which age-related statutory provision or provisions might apply to her, is the conclusion of the termination hearing.  See, e.g., In re A.M.S., 419 N.W.2d 723, 725 (Iowa 1988) (“If the evidence at the [termination] hearing shows that the twelve-month period [of removal necessary for termination] has passed, that is sufficient.” (emphasis added)); In re J.L.H., 326 N.W.2d 284, 286 (Iowa 1982) (same).  Adrie’l had not yet become four years of age at the conclusion of the termination hearing and we thus agree with Michael that the State did not prove the grounds for termination pursuant to section 232.116(1)(f).  


Michael claims the State did not prove by clear and convincing evidence that he had not maintained significant and meaningful contact with Adrie’l and had made no reasonable effort to have her placed with him, an essential element for termination under section 232.116(1)(e).  The evidence shows that Michael chose to spend substantial amounts of time at a great distance from the state during the juvenile court proceedings, only sporadically visited or communicated with Adrie’l, and failed or refused to participate in required and offered services.  In discussing Michael’s response to services the juvenile court found:

Since the Court’s order of April 14, 2005, [Michael] has had the opportunity to have 25 visits with his child.  He has exercised six (6) of these visits and his last contact prior to the time of trial in October 2005 was on June 23, 2005.  [Michael] has failed to follow the protocols with regard to random drug screens, and has likewise missed all family team meetings, even though his attorney was present.  As recently as October 3, 2005, a request for a U.A. was refused by him.  [Michael] quit a full-time job and took a part-time job for which he was subsequently terminated for absenteeism.  [Michael] appears to be a “drop-in” dad, with little progress towards establishing a home for Adrie’l.


We fully agree with these findings.  We find the State proved by clear and convincing evidence the essential element at issue under section 232.116(1)(e)(3), that Michael had not maintained significant and meaningful contact with Adrie’l during the previous six months and had made no reasonable efforts to resume care of her despite being given the opportunity to do so.  We conclude the State proved the grounds for termination of Michael’s parental rights under section 232.116(1)(e).  


Michael’s final claim of error is that termination of his parental rights is not in Adrie’l’s best interest because Adrie’l has a strong bond with him and other family members.  His claim in part implicates section 232.116(3)(c), which provides the juvenile court need not terminate the parent-child relationship if the court finds termination would be detrimental to the child due to the closeness of the parent-child relationship.  The State asserts error was not preserved on this claim.  


“Issues must ordinarily be presented to and passed upon by the trial court before they may be raised and adjudicated on appeal.”  Benavides v. J. C. Penney Life Ins. Co., 539 N.W.2d 352, 356 (Iowa 1995).  “It is well settled that [an Iowa Rule of Civil Procedure] 179(b) [now rule 1.904(2)] motion is essential to preservation of error when a trial court fails to resolve an issue, claim, defense, or legal theory submitted to it for adjudication.”  State Farm Mut. Auto. Ins. Co. v. Pflibsen, 350 N.W.2d 202, 206-07 (Iowa 1984).  This rule has been held to apply to termination proceedings.  See In re A.R., 316 N.W.2d 887, 889 (Iowa 1982); In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994).  


The juvenile court’s termination ruling did not address any section 232.116(3) issue, or any other issue regarding a bond between Adrie’l and other family members.  Michael did not file a motion to enlarge or modify the juvenile court’s findings, conclusions, or judgment.  Michael has thus not preserved error on this claim and we do not further address it.
  


When the juvenile court terminates parental rights on more than one statutory ground, in order to affirm we need only find grounds to terminate under one of the provisions relied on by that court.  In re A.J., 553 N.W.2d 909, 911 (Iowa Ct. App. 1996).  Having found grounds to terminate Michael’s parental rights under section 232.116(1)(e), we affirm the termination of his parental rights to Adrie’l.  


AFFIRMED ON BOTH APPEALS.
�   The juvenile court order terminated the parental rights of Keith, who was incarcerated and had been incarcerated during most of the extended termination proceeding, but he has not appealed.  The juvenile court order found that James had made substantial progress, concluded termination of his parental rights would be detrimental due to the closeness of his relationship with Natajia, and dismissed the part of the petition that sought termination of his parental rights.  


�   The State did not specify which parent’s or parents’ rights to which child or children should be terminated pursuant to any one or more of those provisions.  


�   We note any required urinalysis was made available to the parents at state expense.  


�   A juvenile court order had provided that any failure to provide a urine sample within twenty-four hours of a request would be considered a “‘dirty’ U.A.”  


�   Although the State had pled sections 232.116(1)(e), (f), (h), and (l) as potential grounds for termination of Michael’s parental rights to Adrie’l, the juvenile court’s order purports to terminate his parental rights pursuant to sections 232.116(1)(d), (e), and (f).  


�   Although we resolve this issue on error preservation grounds, we do not intend to suggest this claim of error by Michael has any substantive merit.  





