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IN THE COURT OF APPEALS OF IOWA

No. 5-766 / 05-0219 

Filed December 7, 2005

IN RE THE ESTATE OF JOHN HURLO, Deceased,

HELEN V. SCHAEFER, BY ALLEN R. FARRINGTON, AS PERSONAL REPRESENTATIVE OF THE ESTATE OF HELEN V. SCHAEFER, 


Appellant.


Appeal from the Iowa District Court for Monona County, Michael S. Walsh, Judge.

The Estate of Helen V. Schaefer appeals from a district court order overruling its objections to the final report prepared by the representative of the Estate of John Hurlo.  REVERSED AND REMANDED.
Ray H. Edgington and Suzan E. Boden of Vriezelaar, Tigges, Edgington, Bottaro, Boden & Ross, L.L.P., Sioux City, for appellant.  


Michael Paul Jensen, Onawa, Donald H. Molstad, Sioux City, and Patrick W. O’Bryan, Des Moines, for appellee.


Heard by Sackett, C.J., and Vogel and Eisenhauer, JJ.

EISENHAUER, J. 


John Hurlo, a World War II veteran who received the Distinguished Flying Cross and who spent twenty-two months in the custody of Nazi Germany as a prisoner of war, died on January 10, 2003.  He had no children.  A bachelor most of his life, he married Gertrude Gibler in April 1991.  She had several adult children from a prior marriage.  Gertrude Hurlo died on December 26, 2002.

Mr. Hurlo left a will, dated August 2, 2000, in which he (1) made a gift of $100,000 to his sister, Helen V. Schaefer, provided she survived him; (2) made four gifts totaling $5,000 to various charitable organizations; and (3) made a residuary gift to “my beloved wife, Gertrude Mae Hurlo, to have and hold unto her and her heirs and assigns, absolutely and forever.”  Mr. Hurlo’s will further provided that his gift to Helen Schaefer would lapse if she predeceased him.

John Hurlo’s will was admitted to probate.  The Estate’s administrator’s proposed distributing the residue of the Estate to Gertrude Hurlo’s heirs.  Helen Schaefer filed an objection to the final report, asserting the bequest to Gertrude Hurlo lapsed on her death, creating a partial intestacy.  By virtue of this intestacy, Ms. Schaefer argued the residue should pass to Mr. Hurlo’s siblings, nieces and nephews, and other heirs.  The district court rejected Ms. Schaefer’s argument, and approved the distribution of the residue to Gertrude Hurlo’s heirs.  The Estate of Helen Schaefer, who died while this matter was pending in the district court, appealed.  After our de novo review, see Iowa Code § 633.33 (2003), we reverse and remand.  


Iowa Code section 633.273 provides when a devisee predeceases a testator, the devise shall pass to the devisee’s issue who survive the testator, per stirpes, “unless from the terms of the will, the intent is clear and explicit to the contrary.”  However, Iowa Code section 633.274 provides that devises to a testator’s spouse “shall lapse not withstanding the provisions of section 633.273, unless from the terms of the will, the intent is clear and explicit to the contrary.”  Shortly after the passage of the Iowa Probate Code, which became effective in 1964, the chairman of the Iowa State Bar Association’s Special Committee on Probate Law wrote:

The bequest to the spouse would seem to be based on affection as well as the moral and legal obligation to provide for support.  When the spouse predeceases the testator, these considerations are no longer present.  It seems natural that the testator would desire that his property pass to his heirs in the event of the prior death of his spouse.  If a testator intends, in the event his spouse predeceases him, that the spouse’s share should pass to her heirs, then section 274 simply requires that such intent be clearly expressed in the will.

Shirley A. Webster, Decedents’ Estates: Succession and Administration, 48 Iowa L. Rev. 638, 650 (1964).  After reviewing Mr. Hurlo’s will, we conclude it failed to clearly and explicitly express his intention that his gift to Gertrude Hurlo should not lapse.  

Mr. Hurlo gave the residue of his estate to Gertrude Hurlo “to have and to hold unto her and to her heirs and assigns, absolutely and forever.” (Emphasis added.)  Reading the will in its entirety, as we must, see In re Estate of Rogers, 473 N.W.2d 36, 39 (Iowa 1991), we conclude this language is susceptible to two interpretations.  First, the emphasized language could arguably be read as “words of limitation,” or merely language creating a fee simple gift to Gertrude Hurlo, see, e.g., Niemann v. Zacharias, 176 N.W.2d 671 (Neb. 1970), and would not prevent the gift from lapsing, see, e.g., 80 Am. Jur. 2d Wills § 1429, at 545-46 (2002).  The appellant argues for this reading.  Second, the emphasized language could arguably be read as “words of substitution,” or creating a gift to Gertrude Hurlo’s heirs if she predeceases him.  The appellee urges us to adopt this reading.  The former reading is the prevailing view, 80 Am. Jur. 2d Wills § 1429, at 546; however, we assume, for sake of discussion, the latter reading is plausible.  For purposes of this discussion only, we assume all arguments the appellee made in favor of the latter reading are correct.  We cannot see, however, how the appellee has clearly and explicitly shown the meaning advanced by Helen Schaefer’s Estate is an incorrect or unreasonable reading of the will’s text.  This is especially true considering that the appellant’s position is the prevailing view in the law.  We conclude, based on the susceptibility of this clause of the will to these two plausible meanings and in light of the policies underpinning section 633.274, the will does not contain “clear and explicit” evidence of Mr. Hurlo’s intent that the residue of his estate pass to his wife’s heirs, rather than his heirs.


Although the testator’s intent is our prime consideration, see Estate of Rogers, 473 N.W.2d at 39, we here are confronted with a statute requiring such intent to be clearly and explicitly expressed.  As to this issue and in light of section 633.274, assuming Mr. Hurlo’s intent was that his gift to his wife shall not lapse, we conclude such intent was not sufficiently expressed in the text of the will for us to affirm the district court’s decision.


On appeal, the parties make reference to certain extrinsic evidence of Mr. Hurlo’s donative intent.  Specifically, the deposition testimony of the attorney who drafted Mr. Hurlo’s 2000 will was part of the district court record.  As noted by both parties, the district court specifically stated it did not consider extrinsic evidence.  We, like the district court, refuse to consider this extrinsic evidence.  Section 633.274 requires us to look only at “the terms of the will” to determine whether Mr. Hurlo’s gift to Getrude Hurlo lapses.  Further, ambiguity in the will’s text, the condition that would permit us to resort to extrinsic evidence, see In re Estate of Redenius, 455 N.W.2d 295, 298 (Iowa Ct. App. 1990), would defeat the appellee’s argument, as the testator’s intent would not be clearly and explicitly expressed.  Like the district court, we confine our inquiry to the text of John Hurlo’s will; unlike the district court, we conclude that text compels sustaining the objections to the final report.


We have considered all issues presented.  We reverse the judgment of the district court and remand for further proceedings.


REVERSED AND REMANDED.

Vogel, J. concurs; Sackett, C.J., concurs specially.

SACKETT, C.J. (concurs specially)


I concur with the majority that the heirs of Helen Schaefer should inherit the share John’s wife Gertrude would have taken had she survived him and that the language of John’s will does nothing more than provide for Gertrude to receive a fee simple title in the share John gives her only if she survives.


A bequest lapsed at common law when it was made to someone who predeceased the testator.  Estate of Micheel, 577 N.W.2d 407, 409-10 (Iowa 1998).  Antilapse statutes such as Iowa Code section 633.273 evolved to temper it.  However, as to the testator’s spouse the basic common law principles were retained in that Iowa Code section 633.274 provides notwithstanding section 633.273 the spouse’s share should lapse “unless from the terms of the will, the intent is clear and explicit to the contrary.”  Iowa Code § 633.274 (2003).  Section 633.273 should be given a broad and liberal construction.  See Micheel, 577 N.W.2d at 409.  There is a presumption that the testator knew of the statute.  See id. (citing Tuecke v. Tuecke, 257 Iowa 199, 205, 131 N.W.2d 794, 798 (1964)).  There is also an assumption that the testator knew the statute’s effect on the bequests provided in the will.  See id. (citing In re Estate of Braun, 256 Iowa 55, 59, 126 N.W.2d 318, 320 (1964)).  An intent contrary to the statute must be manifest from the terms of the will if the statute is not to be applied.  See id. at 409-10 (citing In re Estate of McCarthy, 256 Iowa 66, 73, 126 N.W.2d 357, 361 (1964)).  The "contrary intent" exception cannot be supplied by independent evidence but must arise from the terms of the will itself.  Micheel, 557 N.W.2d at 410; McCarthy, 256 Iowa at 73, 126 N.W.2d at 361.  The burden of proof to show the existence of a contrary intent rests upon appellees.  See Benz v. Paulson, 246 Iowa 1005, 1012, 70 N.W.2d 570, 574 (1955); see generally Micheel 557 N.W.2d at 410 n.2; Fischer v. Mills, 248 Iowa 1319, 1324, 85 N.W.2d 533, 536 (1957).  Serious doubts in connection with a will of a decedent should be resolved in favor of the operation of the statute.  McCarthy, 256 Iowa at 71, 126 N.W.2d at 360; Nicholson v. Fritz, 252 Iowa 892, 897, 109 N.W.2d 226, 229 (1961).  In applying these principles the only conclusion I can reach is that John’s will supplies no evidence, let alone clear and explicit evidence, that John intended for Gertrude’s bequest to go to her heirs if she did not survive him.  I too would reverse the district court.  







