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IN THE COURT OF APPEALS OF IOWA

No. 5-541 / 05-0922

Filed August 17, 2005

IN RE A.M.W., O.L.W., D.M.W., D.O.W. III, and C.M.W., Minor Children,

W.W., Mother,


Appellant,

D.W., JR., Father,


Appellant.


Appeal from the Iowa District Court for Pottawattamie County, Kathleen  Kilnoski, District Associate Judge.

A mother and father appeal the termination of their parental rights to their children.  AFFIRMED.


Suellen Overton of Overton Law Office, Council Bluffs, for appellant-mother.


William F. McGinn of McGinn, McGinn, Jennings & Springer, Council Bluffs, for appellant-father.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Matthew Wilber, County Attorney, and Jon Narmi, Assistant County Attorney, for appellee-State.


Roberta Megal, Council Bluffs, guardian ad litem for minor children.


Scott Strait of Shanks Law Firm, Council Bluffs, for intervenor.


Considered by Vogel, P.J., and Miller and Hecht, JJ.

VOGEL, P.J.


A mother and father appeal the termination of their parental rights to their children.  The mother contends the court erred in waiving reasonable efforts, in denying her a continuance, in denying her additional time for reunification, and in otherwise failing to prove the grounds for termination by clear and convincing evidence.  The father claims he should have been given additional time to work for reunification.  


Waona is the mother of all five children.  She has been a substance abuser for over half her life.  At the time of termination, Waona was incarcerated for driving while her license was barred.  Donald is the father of the two youngest children.  At the time of termination, he too was incarcerated for driving while his license was barred.  The father of the oldest three children is deceased. 

The five children, with births ranging from June of 1995 to May of 2002, have been involved in the juvenile court system for the majority of their lives.  The oldest three children have been adjudicated in need of assistance three times.  The younger two children have been adjudicated in need of assistance twice.  

Juvenile proceedings began in 1999.  The record reveals that a wide variety of services have been offered to both parents over the course of the past several years including: family preservation, family-centered services, parenting classes, parent skill development, visiting nursing services, area education agency services, psychiatric evaluations, multiple in-patient and out-patient drug treatment programs, drug screenings, and supervised visitation.  None have been successful. 


 We first address Waona’s contention that the court erred in waiving reasonable efforts.  The court waived reasonable efforts pursuant to Iowa Code section 232.102(12) (2003), finding the circumstances described in section 232.116(1)(i) were applicable.  Under this section, reasonable efforts may be waived where:

(1) The child meets the definition of child in need of assistance based on a finding of physical or sexual abuse or neglect as a result of the acts or omissions of one or both parents.
(2) There is clear and convincing evidence that the abuse or neglect posed a significant risk to the life of the child or constituted imminent danger to the child.

(3) There is clear and convincing evidence that the offer or receipt of services would not correct the conditions which led to the abuse or neglect of the child within a reasonable period of time.

See Iowa Code §§ 232.102(12) & 232.116(1)(i).  


We conclude the district court properly waived reasonable efforts as supported by clear and convincing evidence.  The record shows a long history of the mother’s neglect of the children.  In 1999, the oldest three children were adjudicated in need of assistance after being observed jumping on a trampoline just four feet from a ten-foot deep trench.  The children were aged three, two, and one year old and were unsupervised, a direct result of the mother’s inattention due to her drug usage.  The children have been described as living in chaos, both in terms of their living conditions and in the lack of discipline and supervision.  Most recently, the children were removed from their parents’ home in April 2004 after one child was observed swinging from a tree and grabbing a power line.  Waona also admitted that on that day, she beat that child with a belt and hit him in the eye with her hand.  These actions are part of a six-year pattern of neglect and abuse.  Waona’s repeated neglect of the children and abuse constitutes an imminent danger to the children.  There is clear and convincing evidence that in spite of the receipt of multiple services in the past, the situation would not improve within a reasonable time, even with the offer of additional services. 


Waona next contends the court erred in denying her motion for a continuance.  She contends a continuance of the termination hearing was warranted because she was still incarcerated at the time and had to appear wearing an orange jumpsuit and handcuffs, which prejudiced her.  We review a motion for continuance under an abuse of discretion standard and will only reverse if injustice will result to the party requesting the continuance.  In re C.W., 554 N.W.2d 279, 281 (Iowa Ct.App.1996).  We will reverse only if the denial of a request for continuance is unreasonable.  Id.  

We conclude the juvenile court did not abuse its discretion in denying Waona's request for a continuance.  Waona had an opportunity to appear at the termination hearing and present a defense.  Although an appearance in prison uniform may be prejudicial to a criminal defendant appearing before a jury, it is not prejudicial in this case where the juvenile court was the trier of fact.  See generally, See State v. Johnson, 534 N.W.2d 118, 126 (Iowa Ct. App.1995) (holding that requiring defendant to appear before a jury in prison clothing creates an unacceptable risk the jury may consciously or subconsciously be influenced in its deliberations); Cf. State v. Farnum, 397 N.W.2d 744, 746 (Iowa 1986) (“While our rules of evidence are applicable both to bench and jury trials, there is less need for strict application of evidence rules in a bench trial.”).  Because the denial of Waona’s motion for a continuance was reasonable, we affirm.

Waona next contends the State failed to prove the elements of termination by clear and convincing evidence. Donald, while not conceding the State carried its burden of proof, asserts he should have been given more time to reunify with the children.  The juvenile court terminated Waona and Donald’s parental rights to all the children pursuant to Iowa Code sections 232.116(1)(d), (e), (i), and (l).  Their parental rights to the youngest two children were also terminated pursuant to section 232.116(1)(h).  We need only find termination proper under one ground to affirm.  In re R.R.K., 544 N.W.2d 274, 276 (Iowa Ct. App. 1995).  

We find termination is proper under section 232.116(1)(i) as to all the children.  Each child meets the definition of a child in need of assistance based on a finding of physical abuse or neglect as a result of the acts or omissions of one or both parents.  See Iowa Code § 232.116(1)(e)(1).  The first element required for termination under section 232.116(1)(i) is clearly met.

As we have already found, there is clear and convincing evidence that the abuse or neglect constituted imminent danger to the children.  See Iowa Code § 232.116(1)(i)(2).  The youngest two children were born drug-affected.  The parents’ substance abuse has led to the neglect of the children on a regular basis, often placing the children in perilous situations.  

Finally, as stated above, there is clear and convincing evidence that the offer or receipt of services would not correct the conditions which led to the abuse or neglect of the children within a reasonable period of time.  See Iowa Code § 232.116(1)(i)(3).  Despite receiving numerous services over the years, as mentioned above, the parents are unable to properly care for their children.  Substance abuse continues to be a problem for Waona, who has enrolled in both in-patient and out-patient treatment programs.  She lied to service providers about her drug use and manipulated her urine samples for analysis.  Waona has consistently failed to supervise the children while under the influence of drugs, and has physically abused at least one child.  

Donald also has substance abuse problems as an intravenous drug user.  His periods of incarceration have taken him away from his children.  At the time of the termination hearing, he was living in the home of his father, a convicted pedophile who had abused two of his other children.  Given the plethora of services offered to date, additional time would not serve to correct the problems in Donald’s life.

As the juvenile court found:

The parents’ pattern was to comply, at least nominally, with services while the court supervised them.  The parents have demonstrated, however, that they returned to their previous drug-involved lives once the court and department of human services no longer supervised them.  More importantly, the parents did not honestly address their substance abuse and parenting problems during the court’s supervision of the family.

. . . .

The parents presented no evidence that they had a better understanding in 2005 than they did in 1999 or 2001 or 2003 of their need to maintain sobriety and demonstrate consistent parenting skills.

We affirm the district court’s finding that termination is appropriate under section 232.116(1)(i) as shown by clear and convincing evidence.


Finally, the mother contends the court erred in terminating her parental rights because the three oldest children are in the care of their paternal aunt.  Iowa Code section 232.116(3)(a) states that the court need not terminate parental rights if the child is in the legal custody of a relative.  However, section 232.116(3)(a) is permissive, not mandatory.  In re J.L.W., 570 N.W.2d 778, 781 (Iowa Ct. App. 1997).  The juvenile court has the discretion to apply this section and not terminate parental rights based on the circumstances before it and the best interests of the children.  Id.

We conclude termination is in the children’s best interest.  The three oldest children who are in the custody of the paternal aunt do not wish to have a relationship with their mother.  Instead, the parent-child bond is with their aunt and they have voiced their hope for their aunt to adopt them.  She intends to do so.  The younger two children are closely bonded with their foster parents, referring to them as “mom” and “dad.”  The foster parents provide stability in the lives of these children that was previously unknown to them.  
The crucial days of childhood cannot be suspended while the parents experiment with ways to face up to their own problems.  See In re C.K., 558 N.W.2d 170, 175 (Iowa 1997).  The children simply cannot wait for responsible parenting.  Id.  At some point, the rights and needs of the child rise above the rights and needs of the parent.  J.L.W., 570 N.W.2d at 781.  The time has come for these five children to be freed from the chaotic lifestyle of their parents, and to have the permanency they deserve. 

AFFIRMED.
