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IN THE COURT OF APPEALS OF IOWA

No. 5-562 / 05-0931
Filed August 17, 2005

IN THE INTEREST OF B.J.,

Minor Child,

B.J. and E.K.L.J., Parents,

Appellants.


Appeal from the Iowa District Court for Cherokee County, Mary L. Timko, Associate Juvenile Judge.


Parents appeal from a juvenile court order which denied their request to modify their son’s permanency order and to change venue.  AFFIRMED.  


Lori Kolpin, Aurelia, for appellants.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Mark R. Cozine, County Attorney, and Kristal Phillips, Assistant County Attorney, for appellee-State.


James Hudson, of Hudson Law Firm, Pocahontas, for grandparents.


John Polifka, of Juvenile Law Center, Sioux City, for minor child.


Considered by Zimmer, P.J., and Hecht and Vaitheswaran, JJ.

HECHT, J.

Emily and Bruce are the parents of Brent, who was born in 1995.  Brent was removed from his parents’ home in December of 2001 and later found to be a child in need of assistance (CINA) under Iowa Code section 232.2(6)(c)(2) (2001) based on Emily and Bruce’s inability to provide proper supervision.  In 2003, the State filed a petition seeking to terminate Emily and Bruce’s parental rights to Brent;
 however, that petition was dismissed.  In 2004, Emily and Bruce agreed to a permanency order that placed Brent in a permanent foster care placement.  Family reunification efforts were ceased at that time. 


In March of 2005, Emily and Bruce moved to modify the permanency order, seeking Brent’s return to their home.  They also sought a change in venue from Cherokee County.  The juvenile court’s order denied both requests.  Emily and Bruce appeal from that order.  


Our review of an action arising from CINA proceedings is generally de novo, see Iowa R. App. P. 6.4; however, we review the court's decision to grant or deny a change of venue for an abuse of discretion.  Becker v. Wright, 540 N.W.2d 250, 253 (Iowa 1995).  We give weight to the fact findings of the juvenile court, especially when considering the credibility of witnesses, but we are not bound by such findings.  In re C.D., 509 N.W.2d 509, 511 (Iowa Ct. App. 1993).  
Modification.  A party seeking a modification of the custody provisions of a prior dispositional order must show the circumstances have so materially and substantially changed that the best interest of the child requires such a change in custody.  In re J.F., 386 N.W.2d 149, 152 (Iowa Ct. App. 1986).  In a proceeding of this nature the focal point is the best interests of the children. See In re C.G., 444 N.W.2d 518, 520 (Iowa Ct. App. 1989).  

The primary obstacle to allowing Brent to return to his parents’ home appears to be Brent’s low intellectual functioning and aggressive physical outbursts, coupled with Emily and Bruce’s inability to deal with Brent’s special needs and their denial that he even possesses special needs.  It was reported that Brent has an I.Q. of fifty-two.  In his various foster home placements, Brent has had tremendous problems with violent outbursts and out-of-control behavior.  Some of his foster care parents were highly trained and experienced in dealing with children with behavioral problems and special needs.  

The permanency plan drafted by Brent’s social worker expressed the following observations:

Even after years of services, Bruce and Emily still could not demonstrate that they could make appropriate decisions for their children.  This worker is not aware that Bruce and Emily have made any major changes in their parenting skills that would convince this worker that they could better parent Brent than these two professionals [Brent’s previous foster placements].  If Brent were returned to their care, this worker would be very concerned that Brent would be subject to the abuse that initially led to his removal from their care in the beginning.  This worker does not feel that it would be at all in Brent’s best interest to return to their care.

We find the social worker’s concerns are well-founded and reasonable.  Accordingly, on our de novo review we find that, although Emily and Bruce clearly love Brent very much and desire to care for him, they simply have not established that they are able to provide him a safe, nurturing, and structured living environment.  We conclude Brent’s best interests do not require that he be returned to the care of his parents.  

Change of Venue.  Section 232.62 provides in pertinent part that the court “may transfer any child in need of assistance proceedings brought under this chapter to the juvenile court of any county having venue at any stage of the proceedings . . . [w]hen it appears that the best interests of the child or the convenience of the proceedings shall be served by a transfer.”  Here, the juvenile court found: 

The child’s case is long standing in Cherokee County.  His worker, services, his GAL [guardian ad litem] and people most familiar with his case remain in or work through the Cherokee County Office.  Simply because the parents have moved out of the county and farther away from Brent does not constitute a reason to transfer venue.

We conclude the juvenile court’s reasoning amply supports its decision refusing to transfer venue.  We cannot say the court “exercised its discretion on grounds or for reasons clearly untenable or to an extent clearly unreasonable.”  State v. Bayles, 551 N.W.2d 600, 604 (Iowa 1996).  We therefore affirm the court’s refusal to transfer venue.

AFFIRMED.  







�  The petition also sought to terminate their parental rights to two younger children.  That petition was granted but is not at issue in this appeal.  





