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BEFORE:  KNOPF and SCHRODER; and MARY COREY, SPECIAL JUDGE,
JUDGES.1

KNOPF, JUDGE:  On January 4, 1995, the Fayette County Grand Jury

indicted Waterman on two counts of sodomy in the first degree2

and one count of burglary in the first degree.   At trial, the3

victim, A.C., testified that Waterman broke into her home during

the early morning hours of January 3, 1995.  According to A.C,
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Watterman hit her with her telephone handset as she tried to call

the police, tore her bra during a struggle, and then threatened

her with a pair of meat scissors.  Watterman then performed an

act of sodomy on A.C., and he forced her to perform an act of

sodomy on him.  A.C. called the police after Waterman left. 

During the investigation, the police recovered Waterman’s pager

from the patio behind A.C.’s house, and A.C. identified Waterman

in a photo line-up.

Waterman took the stand in his own defense.  He

admitted that he broke into A.C.’s residence, but he emphatically

denied having committed the sodomy offenses.  On direct

examination, he admitted that he had previously been involved in

a number of other burglaries, and robberies, but he claimed that

none had involved violence.  However, on cross-examination, the

Commonwealth elicited additional information about the prior

offenses, including the fact that he had been involved in an

armed robbery.  Watterman also called several people to testify

that he had a reputation as being a non-violent and peaceful

person.

Following the close of the evidence, the jury convicted

Waterman on all three offenses and fixed consecutive sentences of

fifteen years on each of the two first-degree sodomy counts and

twenty years on the first-degree burglary count.  On July 8,

1996, the circuit court sentenced Waterman to serve a total of

fifty years in prison.  On May 21, 1998, the Kentucky Supreme
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Court affirmed the conviction and declined to review Waterman’s

claim of ineffective assistance of counsel.4

On May 25, 1999, Waterman filed an RCr 11.42 motion to

vacate the judgment based on ineffective assistance of counsel. 

He alleged that counsel erred by allowing him to testify, which

made it possible for the Commonwealth to use information on his

prior criminal history to his prejudice.  The trial court denied

the motion without an evidentiary hearing.  It held that defense

counsel’s action was not ineffective assistance because it was a

matter of trial strategy.  This appeal followed. 

As a preliminary matter, the dissent asserts that this

Court lacks jurisdiction to consider this appeal.  We agree with

the dissent that Section 110 (2) of the Kentucky vests exclusive

jurisdiction in the Supreme Court over direct appeals from a

judgment of the circuit court imposing a sentence of death, life

imprisonment, or imprisonment for twenty years or more.  

However, Williams v. Venters,  makes it clear that a “judgment or5

order denying a postconviction motion, ... , is not a judgment

‘imposing a sentence.’ Hence, an appeal from it is addressable to

the Court of Appeals”.   Furthermore, since Williams v. Venters6

was decided, our Supreme Court has taken discretionary review of

decisions by this Court involving the denial of RCr 11.42 motions

in capital cases and other cases involving sentences of more than
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twenty years.    There has been no suggestion that the Court of7

Appeals improperly exercised jurisdiction in these cases.  

Consequently, we conclude that this Court has jurisdiction to

review a circuit court’s order denying a post-conviction motion

which challenges a sentence of twenty years or more imprisonment. 

Waterman argues on appeal that defense counsel rendered

ineffective assistance of counsel in violation of his

constitutional rights under the 6  and 14  amendments of theth th

U.S. Constitution and Section 11 of the Kentucky Constitution. 

He contends that defense counsel pursued a trial strategy which

permitted the introduction of his criminal history.  He argues

that the evidence of his other crimes was so detrimental to his

defense that counsel’s decision was constitutionally unsound and

prejudicial.  Waterman suggests that counsel could have admitted

to the burglary without introducing specific evidence of his

criminal history.  Finally, he maintains that an evidentiary

hearing was needed to settle material factual issues about

defense counsel’s trial strategy.

There is a two-prong test for ineffective assistance of

counsel.  A defendant must show both that: (1) counsel’s

performance was deficient; and (2) that the deficiency caused

actual prejudice resulting in a proceeding that was fundamentally

unfair.   The burden is on the defendant to overcome a strong8
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presumption that counsel’s assistance was constitutionally

sufficient or that under the circumstances counsel’s action might

be considered “trial strategy.”   A court must be highly9

deferential in reviewing defense counsel’s performance and should

avoid second-guessing counsel’s actions based on hindsight.   In10

assessing counsel’s performance, the standard is whether the

alleged acts or omissions were outside the wide range of

prevailing professional norms based on an objective standard of

reasonableness.   In order to establish actual prejudice, a11

defendant must show a reasonable probability that absent

counsel’s errors the outcome of the proceeding would have been

different.   A reasonable probability is a probability12

sufficient to undermine confidence in the outcome of the

proceeding considering the totality of the evidence before the
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jury.   In an RCr 11.42 proceeding, the defendant “‘must do more13

than raise a doubt about the regularity of the proceedings under

which he was convicted.  He must establish convincingly that he

has been deprived of some substantial right which would justify

the extraordinary relief afforded by this post-conviction

proceeding.’”14

In the current case, defense counsel called Waterman as

a witness and placed into evidence specific information on his

prior burglary offenses.  Waterman asserts that the trial

strategy opened the door to allow the Commonwealth to introduce

information on the full range of his criminal history that

otherwise would not have been admissible.  This included

information about two armed robberies, his progression from

residential to commercial burglaries, the fact that he was

awaiting sentencing on a burglary conviction when the incident at

A.C.’s residence occurred, and the fact that he had committed

numerous burglaries since the age of 15.  He asserts that defense

counsel’s strategy allowed the prosecution to emphasize his

criminal history and diminish the value of the character

witnesses who were all unaware that Waterman had engaged in armed

robberies.

After carefully reviewing the trial proceedings, we

cannot agree that defense counsel rendered deficient performance. 
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There was overwhelming evidence that Waterman committed a

burglary by breaking into A.C.’s residence, but no conclusive

evidence of the sodomies.  Defense counsel attempted to attack

A.C.’s credibility and buttress Waterman’s credibility.  Counsel

stated during closing argument that she intentionally called

Waterman to testify to give his side of the story because jurors

tend to sympathize with the crime victim.  She also stated that

she presented specific evidence on Waterman’s criminal history to

show that his method of operation was consistent with his version

of the incident.  Counsel emphasized that Waterman’s history was

primarily that of a burglar who attempted to avoid confrontation

with the residents, and not that of a violent criminal. The

character witnesses supported this point.

Undoubtedly, defense counsel’s strategy contained

certain risks.  Calling the defendant as a witness, especially

one with Waterman’s extensive criminal background, necessarily

exposes the defense to various attacks by the prosecution. 

Defense counsel attempted to use Waterman’s willingness to

testify and his criminal history to his advantage by arguing to

the jury that Waterman wanted to be forthcoming and that he had

acted in conformity with his past behavior.  On the other hand,

the prosecution not unexpectedly emphasized the robbery offenses

and the increasing seriousness of his criminal acts.  

In adopting the policy of a strong presumption that a

defense counsel acted properly, the court in Strickland v.

Washington stated, “There are countless ways to provide effective

assistance in any given case.  Even the best criminal defense



466 U.S. at 689, 104. S. Ct. at 2065; See also Baze v.15
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See e.g. Strickland 466 U.S. at 697 104 S. Ct. at 2069;17

Brewster v. Commonwealth, Ky. Ap., 723 S.W.2d 863, 864-65 (1986).

-8-

attorneys would not defend a particular client in the same

way.”   The Court indicated that counsel must there for be given15

wide latitude in making tactical decisions.   16

Waterman suggests that defense counsel could have

pursued a strategy whereby Waterman admitted the burglary without

opening the door to evidence of his other crimes.  He fails to

explain how this would have been accomplished.  In order to lend

credibility to his denial of the allegations of sodomy and to

counter A.C.’s detailed description of the incident, it was

necessary for Waterman to testify.  Despite the obvious risks

inherent in this strategy, we cannot say that defense counsel’s

balancing of its advantages and disadvantages was objectively

unreasonable or outside the wide range of competent performance

under the circumstances.  Because Waterman failed to demonstrate

deficient performance we need not determine whether he satisfied

the second prong of the Strickland test involving actual

prejudice.17

Against this result, Waterman cites several out-of-

state cases in which counsel’s failure to exclude evidence of the
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defendant’s prior crimes was deemed a prejudicial mistake.  18

These cases are distinguishable on their facts.  They involve

situations where the defendants’ prior crimes were totally

irrelevant to the crimes being prosecuted.  Moreover, in all of

these cases, the courts found that counsel's action or inaction

were not grounded on any reasonable basis designed to advance the

defendants’ interests.  In the current case, we have found that

defense counsel had legitimate (albeit debatable) reasons for

introducing evidence on Waterman’s criminal history.

Waterman also complains about the trial court’s denial

of his motion without a hearing.  A movant is not automatically

entitled to an evidentiary hearing on an RCr 11.42 motion.   An19

evidentiary hearing is not required on an RCr 11.42 motion when

the issues raised in the motion are refuted on the record, or

where the allegations, even if true, would not be sufficient to

invalidate the conviction.   RCr 11.42 does not require a20

hearing to serve the function of discovery.   Waterman asserts21

there are material issues concerning defense counsel’s strategy
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which are not discernable from the face of the record, such as

whether he had been made aware of the dangers inherent in opening

up his criminal history and whether defense counsel was aware of

the risks involved in her trial strategy.  The record clearly

shows that both Waterman and counsel were aware of the potential

prejudicial effects of his criminal history.  They obviously

discussed the strategy because defense counsel told the jury in

her opening statement that Waterman would testify.  Defense

counsel explained some of her reasons for adopting this strategy

in her closing argument.  In this particular situation, an

evidentiary hearing is not necessary and the ineffective

assistance of counsel claim is refuted on the record.

For the foregoing reasons, we affirm the order of the

Fayette Circuit Court.

COREY, SPECIAL JUDGE, CONCURS.

SCHRODER, JUDGE, DISSENTS AND FILES SEPARATE OPINION.

SCHRODER, JUDGE, DISSENTING.  RCr 12.02 and Section 110

of the Kentucky Constitution provide that an appeal from a

judgment imposing a sentence of death, life imprisonment, or

imprisonment for twenty years or more shall be taken directly to

the Supreme Court.  Here, Waterman was sentenced to 50 years’

imprisonment (15, 15, 20).  Hence, any appeal from that sentence

should have been addressed to our Supreme Court.  See also

Williams v. Venters, Ky., 550 S.W.2d 547 (1977), a mandamus

action seeking a transcript to be used in attacking a life

sentence.  Therein the Supreme Court held the Court of Appeals

could hear the denial of the mandamus because it did not affect
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the conviction.  The Court reasoned: “[a] judgment or order

denying a postconviction motion, however, is not a judgment

‘imposing a sentence.’”  Id. At 548.  I understand that to mean

if the conviction and sentence itself are being attacked directly

or collaterally - like in RCR 11.42 or CR 60.02 motions, where

the sentence is 20 years or more, the conviction shall be

appealed directly to the Supreme Court.  Williams v. Venters, 550

S.W.2d 547, was a mandamus action seeking records to prepare for

an attack on the final sentence.  It was not an RCr 11.42 or CR

60.02 motion which seeks to attack the judgment imposing a

sentence.  I believe we do not have jurisdiction and the appeal

should be dismissed.
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