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TACKETT, JUDGE: Appellant honmeowners (the appellants) appeal
froman opinion and order of the A dham G rcuit Court dism ssing
their appeal from a decision of the A dham County Board of

Adj ust nents and Appeals (the Board). The Board granted a



Conditional Use Permit (CUP or pernit) to appellee Liter’s Inc.,?
al l ow ng underground quarrying of |inmestone. W affirm

Liter’s operates a rock quarry located in O dham
County. On April 25, 2001, Liter’'s filed an application wth
the Board for a CUP to all ow underground quarrying of |inestone
on property owned by appellees, Rock Springs Farnms Il1l, Inc. and
Mary A. Haunz, and adjacent to appellants’ honmes. The permt
woul d al |l ow for expansion of Liter’s mning and bl asting
operations to an area north of Interstate 71.

The Board held public hearings for three days in My
and June of 2001. Both parties were represented by counsel
during the hearings. Counsel presented opening statenents,
call ed witnesses and cross-exanm ned adverse w tnesses. Counse
al so made closing statenents, after which the Board continued to
guestion witnesses. Further, at the request of one of the Board
nmenbers, Liter’s conducted bl asting denonstrations on the quarry
property. The Board granted the Conditional Use Permt, with 19
specific conditions attached. Appellants filed their appeal in
July of 2001, and in January 2002, appellants filed for Summary
Judgnent before the A dham Circuit Court. After briefing, the
circuit court entered an opinion and order dism ssing the

honmeowners’ appeal. This appeal followed.

YLiter’s, Inc. is the spelling in court documents, including the opinion of
the circuit court. However, in the Notice of Appeal to this Court, Appellee
is referred to as Liters. For purposes of consistency, throughout this

opi nion we have adopted the first spelling.
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The appel | ant honmeowners rai se three issues for our
consideration: First, whether the O dham County Zoni ng
Ordi nance unconstitutionally del egates |legislative authority to
the Board of Adjustnents; whether a conditional use permt
allowing a quarry operation conplies with the A dham County
Conpr ehensive Plan; and finally whether the honmeowners were
denied their constitutional rights to procedural due process.

The circuit court’s scope of review in the case sub
judice was to determ ne whether the Board acted in excess of
powers delegated to it by the | egislature, whether the parties
affected by the Board s decision were provided procedural due
process, and whether the action taken by the Board was supported

by substantial evidence. Anerican Beauty Hones Corp. v.

Louisville and Jefferson County Pl anning and Zoni ng Conmi n, Ky.,

379 S.W2d 450, 456 (1971). Qur reviewis to detern ne whether
or not the circuit court’s factual findings are clearly

erroneous. Jones v. Cabinet for Human Resources, Ky. App., 710

S.W2d 862, 866 (1966). Kentucky Rules of G vil Procedure (CR)
52.01. Furthernore, this Court is not bound by the tria
court’s decision on questions of law. Qur review of the

application of the lawto the facts is de novo. Carroll v.

Meredith, Ky. App., 59 S.W3d 484, 489 (2001).
Appel I ants argue that Section 211 of the A dham County

Zoni ng Ordi nance unconstitutionally del egates zoni ng power from
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the Fiscal Court to the Board. Section 211 states in pertinent
part:

In the interest of the public convenience,

safety, norals and welfare and to encourage

t he best use of land, certain |and uses, due

to their extent, nature of operation,

limted application, or relationship to

certain natural resources, nust be

consi dered as singular cases. The uses

listed in this section may be all owed by the

Board of Adjustments in certain districts,

after public hearing, by Conditional Use

Permit, provided the Board of Adjustnents

finds such uses to be essential or desirable

[sic] and not in conflict with the elenents

and objectives of the Conprehensive Plan.

Subpart A of Section 211 then lists 23 different
condi tional uses, including extraction of mnerals. It also
allows “uses simlar” to those specifically I|isted.

The appel l ants’ constitutional argunent is based on
the proposition that allow ng conditional uses is “no |ess than
a del egation of the zoning power reserved by the |egislature” to
the Fiscal Court, and is therefore unconstitutional and that
further the Board is being given unlimted discretion to make
t hese decisions thereby resulting in an unconstitutiona
del egati on of the zoning power.

The circuit court concluded that Section 211 is valid

as a zoning ordi nance enacted under the Commonweal th’ s enabling

statutes found in Kentucky Revised Statutes (KRS) Chapter 100



and that the ordi nance “conports to the objectives and goal s of
the enabling statutes.”

KRS 100. 237 grants the Board “the power to hear and
deci de applications for conditional use permts to allow the
proper integration into the community of uses which are
specifically nanmed in the zoning regul ati ons which may be
suitable only in specific locations in the zone only if certain
conditions are nmet[.]” It should be noted that the appellants
are not challenging the constitutionality of KRS 100.237, but
only the O dham County ordi nance. The Fiscal Court exercised
its zoning power in determ ning what specific conditional uses
were perm ssible. The zoning ordinance specifically nanmes the
condi tional uses as required by KRS 100.237. The Board may not
i ssue a conditional use permt for uses not specifically |isted
or uses which are not “simlar” to the specifically |isted uses.
Contrary to the appellants’ contention, this is not a grant of
zoning power to the Board, in that the Fiscal Court, not the
Board, makes the determ nation as to what conditional uses are
per m ssi bl e.

The Board' s discretion is limted by Section 211 of
the ordinance in granting conditional use permts. As stated,
the Board may only issue conditional use permts for the uses,
or simlar uses, listed in the ordinance. Contrary to the

appel l ants’ argunent, a list of 23 uses is not unlinmted. The



Board nmust al so make a factual determi nation that the use is
"essential or desireable [sic] and not in conflict with the
el ements and objectives of the Conprehensive Plan.” 1In
addition, the Board is required to subject each use to
specifically stated conditions. The conditions required for
“Extraction, Rock Quarries, Mneral and Earth Products” are as
foll ows:

1) Est abl i shnent by the responsible authority

or approved engi neer of the final ground

el evations to be attained for the

oper ati ons.

2)Filing of a performance bond equal to

$5, 000. 00 per acre with the County or Gty

to insure proper finishing of the area into

a usabl e condition.

3) Pl an of use of the area follow ng
conpl eti on of the operation.?

The Board is then required to consider any other
conditions it “feels necessary to further the purposes of this
regul ation and further the public’'s best interest.” Here, the
Board attached 19 conditions, in addition to the ones required
by the ordinance. G ven the above requirenents and standards,
we do not believe what the ordi nance has done can be interpreted
as an unconstitutional delegation of legislative authority to

t he Board.

2 Zoni ng ordi nance, section 211, § F.



Appel l ants ask us to hold that an application for an
i ndustrial use, such as quarrying, does not qualify as a

conditional use. They cite Carlton v. Taylor, Ky. App., 569

S.W2d 679, 681 (1978), in which we held that an application for
a retail liquor store did not qualify as a conditional use in a
residential neighborhood. Carlton is easily distinguishable

fromthe case sub judice. In Carlton, a retail |iquor store was

not a specifically listed conditional use, and yet the Board

i ssued the permt. Further, in Carlton, this court could not
conclude that a liquor store pronoted the public health, safety
or welfare. |Id. at 681. Here, the Fiscal Court, in exercising
its legislative power, determ ned that the extraction of
mnerals is a conditional use. By definition, it thereby
determ ned that the extraction of mnerals is “essential to or
woul d pronote the public health, safety, or welfare.” As we

stated in McCollumv. City of Berea, Ky. App., 53 S.W3d 106,

110 (2000), "[t] he concept of the public welfare is broad and
inclusive. The values it represents are spiritual as well as

physi cal, aesthetic as well as nonetary."” (citing Bernan v.

Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954)). W
cannot say that access to natural resources, and the econom c
benefit to the community derived thereby, do not pronote the

public wel fare.



Appel l ants contend that the use of the terns

“desirabl e and essential,” render the regulation

unconstitutionally vague. They conplain that the ordi nance does
not state to whomthe use nust be desirable or essential. KRS
100. 111 requires that conditional uses pronote the “public

heal th, safety and welfare.” (Enphasis ours.)

As an extension of the exercise of the
police power, the interference or regul ation
by public authority of the use of a
citizen's property nust be for the superior
interest and rights of the public, and the
power must be exercised in a reasonabl e and
fair manner for the pronotion of the conmon
good of a conmunity as a whole, nore
particularly, it nust bear a substanti al
relation to the public health, safety,
norals or welfare.” Ham lton Co. V.
Louisville & Jefferson County Pl anni ng and
Zoning Comn, Ky., 287 S.W2d 434,

436 (1956).

Clearly, the use nmust be essential or desirable to the comunity
or public as a whole.

Appel I ants next claimthat the issuance of the
conditional use permt did not conmply with the A dham County
Conprehensive Plan. The circuit court acknow edged that, *“by
its definition, a CUP introduces a use into an area which may
inpair the integrity and character of the zone in which it is
| ocated or in adjoining zones.” The circuit court determ ned,
however, that the CUP “does not introduce a use which inpairs

t he geographic area as a whol e because the geographic area



i ncl udes other commercial and industrial uses.” The court
relied on the specific findings of the Board that the CUP
conplied with the A dham County Conprehensive Plan as fol |l ows:

In keeping with the A dham County

Conpr ehensi ve Plan, Chapter 1, Page 5,

“Busi ness and Industry, the goal is to
expand conmerci al and industrial devel opnent
which will provide for increased tax
revenues, and a | arger enpl oynent base to
satisfy the need of a grow ng county | abor
force.”

(A) njective A Assist existing businesses
i n expansi on.

The court further noted that,

Conpr ehensi ve zoning plans are to be used as
gui delines for the devel opment of both
private and public property. KRS 100.183
and KRS 100.187. Liter’s is an existing
busi ness whi ch has been | ocated in A dham
County, in the sanme geographic area since
1954.

The circuit court then concluded that the Board' s
finding that the CUP conplies with the A dham County
Conpr ehensi ve Plan was supported by substantial evidence.

To support their argunent appellants rely on the
follow ng portion of the text of the Conprehensive Plan that the
CUP does not conply with the plan:

Haunz Lane has devel oped into an industria
area over the past years. The devel opnent
of additional industrial uses al ong Haunz
Lane shoul d be discouraged in order to limt

any negative inpacts on surrounding
residential |and uses.



This text does specifically pertain to the area where Liter’s
proposes to expand its mning operation. However, appellants
fail to cite the entire provision as it relates to industria
devel opnent of Haunz Lane. The text that follows appellants’
citation is as foll ows:

When existing industrial |and uses expand or

redevel op on Haunz Lane, neasures to reduce

t he negative inpacts of heavy truck traffic,

noi se, and buffering shoul d be enacted.
[ Enphasi s ours. ]

The Conprehensive Plan antici pated expansi on of industrial uses
inthis particular area and provided for such expansi on or
redevel opnent. The conditions inposed on Liter's were
specifically to address the negative inpact of such expansion or
redevel opnent in conpliance with this provision. Therefore, the
circuit court did not err in finding that the Board's

determ nation that the CUP conplied with the O dham County

Conpr ehensi ve Pl an was based upon substantial evidence.

Finally, appellants argue that their procedural due
process and equal protection rights were violated. Appellants
argue that the Board allowed Liter’s to present testinony that
was nheither subjected to cross-exam nation nor rebuttal. For
the first two days of the three day hearings, the parties nmade
openi ng statenents, presented their w tnesses, cross-exam ned
their adverse w tnesses and made closing statenments. After the

wi tnesses testified, the Board conducted its own question and
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answer session with the witnesses. The circuit court inits
findings stated that this procedure conplied with KRS 100. 345,
whi ch states in pertinent part:

Whenever a public hearing is required by

this chapter, the presiding body may

prescribe the procedures to be followed. No

information offered at the hearing shall be

excluded for failure to follow judicia

rul es of evidence. The presiding body may

adopt its own rules to determ ne the kind of

information that wll be received. Menbers

of the presiding body may visit a site

pertinent to a hearing prior to the final

deci sion of the presiding body. Al

information allowed to be received shal

constitute evidence upon which action may be

based.

The circuit court found that the procedural due
process requirenments were maintained during the course of the
public hearing, that a trial-type hearing was held, and that
counsel was not denied the right to cross-exam ne adverse
W t nesses during the testinony phase of the hearing. The court
found that, because KRS 100.354 allowed the Board the discretion
to establish its own procedures, that conducting its own
guestion and answer sessions of w tnesses did not violate due
process. After careful review of the record, we hold the
procedure the Board followed did not violate appellants
procedural due process. Questions directed at the witnesses in

t he question and answer session were related to what conditions

woul d be inposed upon approval by the Board. Appellants nake
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much of the fact that alnost all of the questions were directed
at Liter’s. It is apparent that the Board was very concerned
wi th what conditions would be inposed in order to assure that

t he negative inpact to the residents would be mnimzed. There
is no argunent that Liter’s was permtted to present additiona
W t nesses not subject to cross-exam nation. \Wile appellants
were not questioned to the extent that the Board questioned
Liter’s, appellants were not excluded fromthis question and
answer session. Wile admnistrative due process does require

t hat cross-exam nati on be guaranteed, Kaelin v. Gty of

Louisville, Ky., 643 S.W2d 590 (1982), appellants cite no
authority that supports their argunent that the Board nust allow
unlimted cross-exam nation or rebuttal. W do not believe this
procedure viol ated appell ants’ due process rights.

Appel | ants next argue that because the blasting
denonstrati ons were not conducted under conditions substantially
simlar to those involved in the proceedi ngs, the evidence was
i nadm ssible for the Board to consider. They argue that the
denonstration blasts were msleading as to what the residents
woul d actually experience. In reviewing the record, the circuit
court found that the Board asked extensive questions regarding
t he bl asting denonstrations and that they discussed the
l[imtations of the denonstrations. The circuit court correctly

noted that KRS 100.345 allows for a site visit by the Board.
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The court concluded that the Board had the discretion to
determ ne the weight it gave to such denonstrations. There is
no allegation that Liter’'s attenpted to deceive the Board in
conducting the denonstrations. The record verifies that Liter’s
explained the limtations of the testing and that the Board was
given specific information as to the distances fromthe bl ast
and the level of blasting. Therefore, the trial court’s finding
inthis regard is not clearly erroneous.

Appel l ants claimthat the Board s know edge of an
offer of a mllion dollars to the Fiscal Court by Liter’s
tainted the hearing and thereby violated their rights to a fair
hearing. A thorough review of the record established the
follow ng facts concerning this offer. Prior to the hearing,
Liter's offered the City of Orchard Gass Hills $240, 000. 00,
representing a paynment of $.02 per ton of |inestone mned at the
new | ocation, if the Gty would adopt a resolution endorsing and
recomrendi ng the proposal to the Board. The City rejected the
offer. In the letter to the city, Liter's stated that it would,

[OQffer the A dham County Fiscal Court the

sum of $100, 000 payabl e yearly for the 10

years for the total paynment of $1, 000,000 to

be earmarked, if the court w shes, for

i nprovenents to Haunz Lane and its’ [sic]

intersection with Kentucky H ghway #22 from

which the citizens of Ochard Gass Hlls

woul d obvi ously benefit. This offer will be

made even though the new |l ocation, if

approved, will not result in any increased
traffic on those roads, since for Liter’s
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this anpbunts to an extension, not an
expansion of its’'[sic] operations.

In a letter to the Fiscal Court dated April 27, 2001, Liter’s
st at ed,

Liter’s has commtted to pay the A dham

Fi scal Court the sum of $100, 000. 00 per year
for ten years, to be earmarked for

i nprovenents to Haunz Lane or otherwi se in
the Court’s discretion. Liter’s will pay
the total sum of $1, 000, 000.00 directly to
the Court in annual install nents begi nning
in the cal endar year in which mning begins
under the new permt and continuing until
pai d, subject only to the new m ning
operation’s being halted by Court order or
operation of law. No paynent will be nmade
in any year or part thereof in which mning
is prohibited. To our know edge, no action
is required of the Court in this matter. W
sinmply wish to confirmour commtnment to the
Court in the event we are permtted to

conti nue our operations in A dham County.

Appel I ants argue that the offer of the noney was
intended to influence a favorabl e decision fromthe Board and
pl aced the residents at a distinct advantage. The circuit court
found that the financial offer to Fiscal Court did not taint the
public hearing for the foll ow ng reasons:

Liter’s is accustoned to making financi al
contributions for road mai nt enance and

i nprovenents as a condition of previous
permts. The record indicates that Liter’s
counsel addressed the issue of the financial
contribution in his opening statenent.
Liter’s indicated that the contribution was
to be designated for inprovenents to Haunz
Lane and that it had already paid for the
engi neering study and design for these

i nprovenents. Liter’s counsel also
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addressed this issue of the financial
incentive offered to the Gty of Ochard
Grass Hills during his opening statenent.

Public policy mandates that private and
corporate citizens contribute to the costs
of inproving and mai ntaining public
facilities when their devel opnents or

busi nesses pl ace burdens on those
facilities. See Lanpton v. Pinaire, Ky.
App., 610 S.wW2d 915 (1980) and Lexi ngton-
Fayette U ban County Governnent v.

Schnei der, Ky. App., 849 S.W2d 557 (1992).
The Board woul d have likely placed financi al
contribution conditions on the CUP if
Liter’s had not made the offer. The offer
is not excessive. The one mllion dollars
is to be disbursed at a rate of one hundred
t housand dol | ars per year.

Wi |l e appellants framed their argunment in such a way
as to convince the court that Liter’'s offered one mllion
dollars to the Fiscal Court in exchange for the CUP — in essence
a bribe — the evidence is to the contrary. The offer to the
Fiscal Court, fromthe beginning, was tied to inprovenents on
Haunz Lane. The Board m nutes of June 20, 2001, specifically

state as foll ows:

* there is a conpleted prelimnary plan
for the upgradi ng of Haunz Lane and
Hw. 22 intersection, as well as the
entire length of Haunz Lane

* this plan calls for a right hand turn
out of Haunz Lane, a left hand turn out
of Haunz Lane and a single | ane going
i nto Haunz Lane

* there would be turning | anes and
storage | anes on Hw. 22 in both
di rections

e there will be certain corrective
i mprovenents to Haunz Lane for site
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di stance, drai nage and shoul der
i mprovenents

e the conplete cost estimte for these
i mprovenents, which is included in the
traffic study, would be approxi mately
$1.1 mllion
Because the offer was tied to the costs of the use,
specifically road i nprovenents, we do not believe it was
different than Liter’s offer to reduce its hours of operation,
to pay for pre-mning surveys to owners of nearby hones, or to
agree to blast at levels significantly below state permtted
limts. Wiile we are concerned that in docunents to the Board
and the Fiscal Court the offer is referred to as a “financi al
incentive,” under the circunstances we do not believe the offer
was i nproper. Therefore, the finding of the circuit court in
this regard was not clearly erroneous.
W are limted in our review of the actions of the
Board. We may not substitute our judgnment as to whether this

use is essential or desirable or would pronote the public

welfare. Mnton v. Fiscal Court of Jefferson County, Ky. App.,

850 S.W2d 52, 56-57 (1992). The Board did not act in excess of
powers delegated to it by the |legislature, appellants were
provi ded procedural due process and the actions taken by the
Board were supported by substantial evidence.

For the foregoing reasons, we affirmthe judgnment of

the A dham Circuit Court.
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ALL CONCUR.
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