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DYCHE, JUDGE. This matter involves a claimby appellee Linda
WIllians that appellant Wal-Mart Stores, Inc. discrimnated
agai nst her on the basis of age under the Kentucky Cvil R ghts
Act, KRS Chapter 344. After a two-day jury trial, the jury
returned a verdict in favor of WIllians in the anmount of

$539, 237. 00.

Wal - Mart hired Wllianms in July of 1986, when WIIians
was forty-six years of age. She worked as a cashier for Wal-
Mart for nearly ten years. The genesis of this case occurred on
Cctober 5, 1995, when W/l lians took a gallon of distilled water?
fromthe front of the store and drank fromit w thout first
paying for it. Jennie Gay, the Custoner Service Manager, saw
WIllians take the water. According to WIllians's testinony, she
believed that Gay had given her perm ssion to take the water
because Gray had seen her take it and then allowed her to go on
break and take the water without paying for it. Gay denied at
trial having given WIlIlians perm ssion because Gray did not have
the authority to do so. Either way, Gay did not stop WIIlians
fromtaking the water and did not imediately report this
incident to any higher |level managers. At the end of her shift,
Wlliams paid for the water.

On Cctober 6, 1995, WIIlianms took another gallon of

distilled water fromthe front of the store to the break room

L' WIlians needed to drink sodiumfree water due to problenms wth high blood
pressure.



before paying for it. Guay and Diane Smth, a Wl -Mart
associate, witnessed this. Gay and Smth brought the situation
to the attention of Joyce Bosse, an assistant manager at that
time. Follow ng the policy of Wal-Mart, Bosse called the area

| oss prevention supervisor, Joe Medina, to report the incident.
Medina told her to watch the situation

Wl lians was observed drinking the water in the break
room At the end of the day, WIllianms left the partly consuned
gallon of water in the break roomand left for the day w t hout
paying for it.

Again on the foll ow ng day, Cctober 7, 1995, after
finishing the partly consuned gallon of water fromthe previous
day and throwi ng away the enpty container, WIIians took another
gallon of water fromthe front of the store. Smth reported
this to Bosse, who called Medina a second tinme to see how she
shoul d proceed in handling the matter. At this tinme, WIIlians
had not paid for COctober 6 or the Cctober 7 gallons of water.

The evi dence is undi sputed that Medina was the
deci si onmaker regarding the situation. Medina told Bosse that
if WIllians could not produce receipts for the water, Bosse was
to termnate WIllians. Bosse was given no discretion in the
matter. And, according to the consistent and undi sputed
evi dence at trial, enployees are not given a warning or coached

in these situations.



The evi dence was undi sputed that Wal-Mart has a very
strict policy agai nst enpl oyees taking nerchandi se without first
paying for it regardless of the price of the item The evidence
was |ikew se uncontroverted that violation of this policy would
result in imediate term nation of an enpl oyee and that al
enpl oyees were aware of this. Wal-Mart al so has stringent
policies regardi ng when enpl oyees are permtted to pay for
mer chandi se, including that no enployee is allowed to pay for
mer chandi se while on the clock. An enployee is permtted to pay
for nmerchandi se prior to the beginning of her shift, at the end
of her shift, or if she clocks out for |unch. Food and dri nk
itens may be purchased prior to consunption under these
policies; however, an enployee is required to keep receipts with
such itens. At any tinme an enpl oyee may be required to show her
recei pt for any Wal - Mart nerchandi se she has while in the store
or while leaving the store. WIlianms was aware of these
pol i ci es.

Fol  owi ng Medina’s direction, Bosse called WIIlians
into a neeting in which Jim Merkling and Margaret Baker,
assi stant managers, were al so present. Much tinme was spent
during the trial regarding how Wllians was treated during this
nmeeti ng and regardi ng her assertions that she did not “steal”
anyt hing. However, the main issue is whether WIlians violated

Wal - Mart’s policy regardi ng consum ng merchandi se wit hout first
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paying for it and whether WAl -Mart treated her any differently
fromsimlarly situated individuals based on her age.

When asked if she could produce receipts for the
water, WIllianms at first indicated that she could and began
| ooki ng through her snock for them However, it was undi sputed
that prior to the neeting, WIllianms had only paid for the
October 5 gallon of water. WIlians relentlessly contended that
she did not and would not steal anything from Wl - Mart.
Nonet hel ess, no matter how her actions were characterized, they
were in clear violation of Wal-Mart’s policies, of which
Wllianms testified she was aware.

When Wl lians could not produce any receipts for the
wat er, she was given the choice of voluntarily resigning or
having the matter turned over to | oss prevention. According to
the trial testinony, to which Wllianms did not produce contrary
evi dence, once a matter is turned over to | oss prevention, it is
prosecuted if the enpl oyee has taken any nerchandi se w thout
first paying for it. Although she alleges it was under the
pressure of being threatened with jail, WIllians voluntarily
resi gned.

After the nmeeting was over, WIlianms went through a
regi ster and paid for the two gallons of water for which she
adm tted she owed--the Cctober 6 and Cctober 7 gallons of water.

Si x Wal -Mart enpl oyees consistently testified at trial that
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actions such as Wllianms would automatically result in
term nation regardl ess of the surrounding circunstances. In
spite of how she characterized her actions, WIllians herself
testified that she knew the penalty for theft at Wal-Mart.

In applying the law to the facts of this case,
Kentucky’s Cvil Rights statutes are nodel ed after federal ones,
and accordingly federal standards are used to eval uate

discrimnation clainms. See Stewart v. University of Louisville,

Ky. App., 65 S.W3d 536, 539 (2001); Meyers v. Chapnan Printing

Co., Inc., Ky., 840 S.W2d 814, 821 (1992). In MDonnel

Dougl as Corp. v. Geen, 411 U S. 792, 793-94 (1973), the United

St at es Suprene Court established the proper order and nature

of proof in [discrimnation] actions . . . .’” Jefferson County

V. Zaring, Ky., 91 S.w3d 583, 590 (2002). Under the MDonnel
Dougl as burden-shifting framework, the plaintiff first nust
establish a prima facie case of discrimnation. To establish a
prima facie case of age discrimnation, a plaintiff bears the
burden of establishing by a preponderance of the evidence that:
(1) she was at least forty years old at the tine of the alleged
di scrimnation; (2) she was subjected to an adverse enpl oynent
action; (3) she was qualified for the position involved; and (4)
she was ultinmately replaced by a younger individual. Reeves v.

Sander son Pl unbi ng Products, Inc., 530 U S. 133, 141-43, (2000)

(assum ng the applicability of the four-part test established in
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McDonnel | Dougl as to age discrimnation cases |acking direct

evidence of discrimnation). If a prinma facie case is nmade, the
burden then shifts to the defendant to articulate a

nondi scrim natory reason for its actions. The defendant bears
only the burden of production; the burden of persuasion renains

with the plaintiff at all tinmes. Wigel v. Baptist Hosp. of

East Tenn., 302 F.3d 367, 377-78 (6th Gr. 2002) (citing Texas

Dep’t of Cty. Affairs v. Burdine, 450 U S. 248, 253 (1981)).

Once the defendant has articulated a nondi scrimnatory reason
for its decision, the presunption of discrimnation that arises
fromthe plaintiff’'s prima facie case di sappears. The plaintiff
nmust then have the opportunity to show that the defendant’s
proffered explanation is nerely a pretext for discrimnation.
Id. at 378 (citing Burdine, at 255-56). A plaintiff nust
present sufficient evidence to support her conclusion that the
proffered reason was a pretext designed to hide discrimnation.
In order to show pretext, the Sixth Circuit recognizes three
primary routes. A plaintiff may show “*either (1) that the
proffered reasons had no basis in fact, (2) that the proffered
reasons did not actually notivate [her] discharge, or (3) that
they were insufficient to notivate discharge.’”” 1d. (citing

Manzer v. Di anond Shanrock Chemical Co., 29 F.3d 1078, 1084 (6th

Cir. 1994)) (quotation omtted in Wigel; enphasis added in

Manzer). “‘[A] plaintiff’s prim facie case, conbined with
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sufficient evidence to find that the enpl oyer’s asserted
justification is false, nmay permt the trier of fact to concl ude
that the enployer unlawfully discrimnated,’” although such a
showi ng m ght not ‘always be adequate to sustain a jury’s

finding of liability. Id. (citing Reeves, at 148) (alteration
in original).

Initially, we are troubled with whether WIlIlians even
met her prinma facie case in this matter. She introduced into
evidence a listing of enployees hired after her which included
younger enpl oyees and enpl oyees within the protected class. She
did not, however, even attenpt to establish which enpl oyee took
over her specific job duties or whether her duties were assuned
by a variety of individuals. Nonetheless, because there were
younger enpl oyees hired after her and because Wal - Mart conceded
inits notion for sunmary judgnment that WIllianms had net her
prima facie case, we will not reverse on this ground.

The burden thereafter shifts to Wal-Mart to articul ate
a legitimte nondiscrimnatory reason for its term nation of
Wllianms. Wal-Mart clearly net this burden at trial; it has a
zero tolerance policy agai nst enpl oyees consum ng or using any
mer chandi se before it has been purchased. Further, Wl-Mart
presented evidence, unrebutted by WIllians, that any violation

of this policy, regardless of cost or intent to pay at a later

time, would result in termnation. Exceptions to this policy



are only given in energency situations wherein a nanager gives
prior approval. Wal-Mart presented unrefuted evidence that
otherwise this policy is applied blindly across the board.

The burden shifts back to Wllians to prove that the
stated reason was pretextual. WIIlians offered no evi dence
what soever at trial to rebut the reason given by Wal-Mart. She
did not show that it was not based in fact, that it did not
actually notivate Wal -Mart or that it was insufficient to
notivate her discharge. She offered nothing but her unsupported
al l egations that she believed she had done nothing wong in
taki ng the water because she intended to pay for it |ater.
Based on her reasoning, she concluded that age nust have pl ayed
a factor in her termnation. However, WIllians is conpelled to
cone forward with sonme evidence beyond her prinma facie case
ot her than her own subjective unsupported beliefs. She has
failed to do so.

Wllianms tried to buttress her allegation of age
di scrimnation by arguing that she did not get certain shifts of
work or that she was not allowed to “zone” very often at Wal -
Mart.2? She offered only her unsupported allegations that younger
enpl oyees were given this alleged preferential treatnent, and

she failed to show how ot her enpl oyees were in any way simlarly

2 Zoni ng invol ves going out on the floor to straighten merchandi se and assi st
custonmers as necessary.



situated to her as explained in Ercegovich v. Goodyear Tire &

Rubber Co., 154 F.3d 344, 352 (6th Cr. 1998).

Further, we are not convinced that her allegations
even rise to being treated unfairly on the basis of age even if
she could prove them Pursuant to the Sixth Grcuit’s
direction, a “materially adverse” enploynent action involves a:

change in the ternms and conditions of

enpl oynent [and] nust be nore disruptive than
a mere inconvenience or an alteration of job
responsibilities. A materially adverse
change m ght be indicated by a term nation of
enpl oynment, a denotion evidenced by a
decrease in wage or salary, a less

di stinguished title, a material |oss of
benefits, significantly dimnished materi al
responsi bilities, or other indices unique to
a particular situation.

W/l son v. Dana Corp., 210 F. Supp. 2d 867, 884 (WD. Ky. 2002)

(citing Hollins v. Atlantic Co., Inc., 188 F.3d 652, 662 (6th

Cr. 1999)(quoting Crady v. Liberty Nat’|l Bank & Trust Co. of

Ind., 993 F.2d 132, 136 (7th Gr. 1993))). *“These factors are
to be eval uated objectively, and not fromthe subjective
interpretation of the complainant.” Id. (citing Kocsis v.

Multi-Care Mgnt., Inc., 97 F.3d 876, 886 (6th Cir. 1996)).

First, it is not clear that the circunstances all eged
by WIlians were actionabl e under the above analysis. Instead,
they are only de mnims. And, second, she offered no evidence
what soever ot her than her own “subjective interpretation” of the

situation. Hence, we find no reason to rely on these
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all egations to buttress Wllians’s faltering discrimnnation
case.

Even nore problematic to Wllians's case is the
undi sputed fact that Joe Medina was the sol e deci si onmaker, and
there was no evidence he knew Wl lianms or her age. Medina was
the regional |oss prevention supervisor and was only present at
particul ar Wal -Mart stores sporadically. Bosse carried out
Medina’s instructions, which were to termnate Wllians at the
nmeeting if she could not produce receipts for the water. Bosse
was given no discretion in the matter. The focus of the inquiry
shoul d be on the know edge and notivation of the deci si onmaker
and not the know edge of the enployee or nondeci si onmakers.

Wenn v. Gould, 808 F.2d 493, 502 (6th Cr. 1987). Because

Medi na, the sol e decisionmaker, did not know Wl lians or her
age, WIllianms’s case nust fail because she | acks any evi dence of
i ntentional discrimnation.

In summary, WIIlians presented no evidence to rebut
Wal -Mart’'s legitimate reason for its decision. Wile it may
appear harsh to nake such a deci sion based on the surrounding
facts, Wal-Mart presented undi sputed evidence that it applies
its policies to all enployees regardl ess of age or
circunstances. It is neither for the courts nor for jurors to

det ermi ne whet her the decision was right or wong, so long as a
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busi ness judgnent deci sion was not nmade for a discrimnatory
reason.

We can only conclude that the jury was swayed by the
unfortunate circunstances surrounding Wllians’s life at the
time she was term nated. Her son was dying of cancer and she
had had several illnesses herself. Based on the |ack of
evi dence of pretext, we conclude that the jury' s verdict was
flagrantly agai nst the evidence and that it was a result of

passion. See, e.g., Bierman v. Kl apheke, Ky., 967 S.W2d 16, 18

(1998) (citing NCAA v. Hornung, Ky., 754 S.W2d 855 (1988)).

Accordingly, there is no reason to review the remaining issues
raised in this appeal, or the cross-appeal. The judgnent of the
trial court is hereby reversed, and the cross-appeal is noot.

SCHRODER, JUDGE, CONCURS

JOHNSON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

JOHNSON, JUDGE, DI SSENTING | respectfully dissent.
The Majority Opinion has invaded the province of the jury by
wei ghi ng the evidence presented at trial. This case involves
numer ous i ssues of material fact which were properly submtted
to the jury by the trial court.® On appeal the Majority has
failed to consider the evidence in the light nost favorable to

the prevailing party;* instead, the Majority in many instances

3 Rogers v. Kasdan, Ky., 612 S.wW2d 133, 135 (1981).

“ Davis v. Graviss, Ky., 672 S.W2d 928, 933 (1984).
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has summari zed the evidence pertaining to naterial issues of
fact in the light nost favorable to the appellant.

Willianms testified that when she used the bottled
wat er while at work she foll owed Wal - Mart’ s enpl oynent policy by
obt ai ni ng perm ssion from her supervisors to use the distilled
wat er for medi cal purposes while she was working and by
obtaining perm ssion to pay for it at the end of her workshift.
Thus, there was substantial evidence to support WIllians's
contention that she was in full conpliance with her enployer’s
policies and Wl -Mart’s threats of crimnal prosecution and
term nation of her enploynment were unjustified.

WIllians clains that the position Wal -Mart took in
accusi ng her of violating conpany policy by purchasing the
bottl ed water while she was at work was nerely a pretext for
termnating her. WIIlians presented evidence which showed the
extrene neasures the nenbers of Wal-Mart managenent went to in
their attenpt to catch her stealing the distilled water, and
their efforts at coercing a confession and resignation from her
under the threat of crimnal prosecution and inprisonnment.
Thus, the jury was presented with evidence that Wal-Mart did not
consistently enforce its alleged zero-tol erance policy of
prohi biting the purchase of nerchandi se by enpl oyees whil e at
wor k, but that Wal-Mart instead wongfully accused WIIlians of

theft. There was sufficient evidence for the jury to find that
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t hese accusations of theft and threats of crimnal prosecution
by Wal -Mart were a nere pretext and that WAl -Mart’s true purpose
was to force WIllians to resign her position.

The jurors heard the testinony of all the major
participants and it was within their purview to judge the
credibility and notives of the witnesses.®> They were entitled to
use their common sense in judging the credibility of the nenbers
of Wal -Mart’s nmanagenent in explaining the reasons for the
actions they took. As WIllians observed in her brief, after
hearing the testinony concerning WIllians taking the water and
not paying for it, and the surveillance of her undertaken by the
menbers of Wal-Mart’s nmanagenent, the jury was left with one of
three conclusions: (1) WIlians was stupid; (2) Wal-Mart’s
managenent was stupid; or (3) Wal-Mart’s managenent had a hi dden
agenda. Qoviously, the jury chose the latter conclusion. This
concl usi on was reasonabl e based upon the evidence and the
reasonabl e inferences the jury could draw fromthat evidence.
The Majority Opinion’s summary of the evidence woul d be
appropriate if the jury had found for Wal-Mart and the purpose
of the opinion was to denonstrate that there was sufficient
evidence to support a finding in favor of Wl-Mart.
Unfortunately for Wal -Mart, the evidence was in dispute and the

jury chose to accept WIllianms’s version of the events. The

5 Kentucky & West Virginia Power Co. v. Elliott, 310 Ky. 496, 499, 220 S.W2d
964 (1949).
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Maj ority Opinion inappropriately sunmarizes the evidence nost
favorable to Wal -Mart instead of the evidence nost favorable to
WIlians.

The followng is a summary of the evidence in the
light nost favorable to Wllians: WIllians told Gay, her
supervi sor at Wal-Mart, that she had a serious nedical condition
i nvol ving her heart rate and hi gh bl ood pressure which required
her to take nedication that had been prescribed by her
physician. WIllians was required to take this nedication during
her workshift at rather precise intervals. Because of
WIllianms’s high blood pressure, her doctor told her to take the
medi cation with sodiumfree water. Wen WIIlians had previously
brought sodiumfree water to work and left it in the enployees’
break room it was either drank or thrown out by other
enpl oyees. WIlians decided that she woul d purchase the
distilled water from Wal-Mart on an as-needed basis so she would
have the water when she needed to take her nedicine. WIIians
was aware of Wal-Mart’'s policy which prohibited an enpl oyee from
pur chasi ng nerchandi se while on duty. Therefore, she asked for
and received permi ssion fromher supervisor, Gay, to take a
bottle of water off the shelf during her workshift, to use the
water to take her nedication, and to pay for the water at the
end of her workshift. A witten record that G ay nade

concerning the fact that Wl lianms had spoken to her about her
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need to purchase the distilled water was introduced as evidence.
While Gray denied giving WIllianms such permssion, it is worth
noting that Gay also testified that she was not authorized by
Wal -Mart to give WIllianms such perm ssion. At the end of
WIllianms’s workshift on Cctober 5, 1995, she took the enpty
bottle of water through a check-out |line and paid $0.58 for it.
Menbers of WAl -Mart’s managenent watched WIlians as she paid
for the bottle of water because they suspected her of stealing
the water. However, none of the nmenbers of Val-Mrt’s
managenent stopped WIllians on Cctober 5 to informher that she
was in violation of Wal-Mart’s policy by using the bottle of

wat er, that had not been purchased, while she was worKki ng.

Wil e nenbers of Wal-Mart’s managenent insisted in their
testinmony that (1) Wal-Mart had a very strict policy against an
enpl oyee using any nerchandi se regardl ess of price wi thout first
paying for it; (2) that this zero-tolerance policy would result
in imediate termnation; and (3) that all enployees were aware
of this policy, sone menbers of managenent failed to enforce the
policy when they did not take any action against WIllians for
using the bottle of water on Cctober 5 before it was purchased.
It was reasonable for the jury to infer fromthis inaction by

t he nmenbers of Wal-Mart’s managenent that either it did not have
a zero-tolerance policy, WIllianms had been given perm ssion to

use the bottled water before it was purchased as a nedica
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exception to the policy, or Wal-Mart suspected WIlians of the
much nore serious infraction of enployee theft and its
managenent teamwas waiting for the opportunity to catch
Wllianms in a theft.

As shoul d be evident fromthis brief summation of the
evi dence nost favorable to WIllians, there were contested issues
of fact at trial that were properly left for the jury to decide.
Based upon the evidence presented that was favorable to
Wllianms, it was not unreasonable for the jury to determ ne that
Wal - Mart’'s stated reason for asking for Wllians’s resignation
was a nere pretext for a discrimnatory notive. WIIlians
presented sufficient evidence in support of her clains of
di sparate treatnment due to her age which resulted in her
receiving |l ess desirable job assignnents and | ower paying
positions with | ess opportunity for advancenent. Accordingly, |

woul d affirmthe Barren Crcuit Court’s judgnent in favor of

WIlians.

BRI EF FOR APPELLANT/ BRI EF AND ORAL ARGUMENT FOR

CROSS- APPELLEE WAL- MART APPELLEE/ CROSS- APPELLANT LI NDA

STORES, [INC. : H WLLI AMS AND APPELLANT LEE
HUDDLESTON:

El i zabeth U | mer Mendel

Kat hryn A. Quesenberry Lee Huddl eston

Erin M Roark Huddl eston & Reed

Wodwar d, Hobson & Ful t on, Bow i ng Green, Kentucky

L.L. P
Loui svill e, Kentucky

-17-



ORAL ARGUMENT FOR APPELLANT/
CROSS- APPELLEE WAL- MART
STORES, | NC

Kat hryn A. Quesenberry
Wodwar d, Hobson & Ful t on,
L.L.P.

Loui svill e, Kentucky

-18-



