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JOHNSON, JUDGE: Caroline England has appeal ed from an order of

the Cay Crcuit Court entered on February 1, 2002, which found

that she had failed to establish by clear and convi nci ng

evi dence that she was a de facto custodian under KRS? 403.270(1),

and therefore awarded custody of Tanner Bl ake Gregory to his

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Kent ucky Revised Statutes.



bi ol ogi cal nother, Carrie Jackson, the appellee herein. Having
concluded that the trial court’s factual findings were not
clearly erroneous, we affirm

Wiile the parties to this child custody dispute have
sonewhat differing accounts regarding the events foll ow ng
Tanner’s birth, there is substantial evidence of record to
support the followi ng facts as found by the trial court.
Jackson gave birth to Tanner on Novenber 10, 1998, when she was
17 years old. England is the maternal grandnother of Chad
Gregory, Tanner’s biological father.® During the first severa
nonths followi ng Tanner’s birth, Jackson and G egory resided
with the child in Witehouse, Tennessee, at the hone of
Gregory’s father.*

On or around March 7, 1999, England, while on a visit
t o Wi tehouse, asked Jackson if she could take Tanner back to
Engl and’ s hone in Manchester, Kentucky, for a short visit.?®
Jackson agreed, and told England that she and Gregory woul d cone

to pick Tanner up in Kentucky on the follow ng weekend. For

3 Jackson and Gregory were never married. Gegory’'s mother, Pat, is England s
daught er.

4 Gegory’ s father Tormy and his nother Pat are divorced.

5 According to England’ s testinony, her daughter Pat and Pat’s daughter
(Engl and’ s granddaughter) M randa had been hel pi ng Jackson and Gregory care
for Tanner in Tennessee. England testified that she wanted to gi ve Jackson,
Gregory, Pat, and Mranda a “break” by taking Tanner back to Kentucky for a
short visit. Jackson testified that she all owed England to take Tanner to
Kent ucky out of her concern at that time for Tanner’'s safety. According to
Jackson, Gregory had on occasion been violent toward her and Tanner and she
wanted tinme to try and work things out between Gregory and herself.
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reasons that are not entirely clear fromthe record, Jackson and
Gregory were unable to travel to England’s hone until two weeks
| ater, around March 20, 1999.

During the couple’s visit to England s hone in
Kent ucky, Tanner becane ill, and Jackson and Engl and t ook the
child to the energency room After doctors at the energency
room advi sed Jackson to take Tanner to his pediatrician in
Tennessee, Jackson and Gregory returned to Witehouse with the
child on March 21, 1999. The foll ow ng day, Jackson attenpted
to take Tanner to his pediatrician in Tennessee, but she was
unabl e to get an appoi ntment because of an outstanding bill that
Jackson had not paid. Thus, Jackson asked England if she could
get Tanner an appointnent with Dr. Edward Moynahan, who was the
pediatrician for England s adopted grandson, Clay.® Dr. Mynahan
agreed to see Tanner, and on March 24, 1999, Pat (England s
daughter) and Jackson traveled to Col unbia, Kentucky, where they
met Engl and. Engl and, Pat, and Jackson then took Tanner to Dr.
Moynahan’s offi ce.

After Tanner’s initial office visit, Dr. Mynahan told
Jackson that he would like to have followup visits with Tanner
in the upcom ng weeks. Jackson and Tanner stayed at England s
home until April 6, 1999, when Tanner was once again seen by Dr.

Moynahan. Followi ng this second appoi ntnent, Jackson and Tanner

6 Cay lived with England in her hone in Manchester, Kentucky.
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returned to Gegory's father’s hone in Witehouse. A few days
|ater, while England was visiting relatives in Tennessee,
Jackson asked England if she woul d take Tanner to his next
appointment with Dr. Mynahan on April 12, 1999. Engl and agreed
and returned to Kentucky with the child, but Jackson stayed
behind in Tennessee.

During the next few weeks, England travel ed back and
forth between Kentucky and Tennessee visiting various famly
menbers. England testified that during her visits to Tennessee,
she woul d drop Tanner off with Jackson, but that Tanner woul d
al ways return with her to Kentucky at the end of her visits.
Jackson stayed in Tennessee until the first part of May 1999,
when she cane to live with England in Kentucky for approxi mately
three weeks. During this tinme period, Jackson was unsuccessf ul
in her attenpt to find a job in Kentucky, but she was able to
apply for and receive food stanps and WC benefits for Tanner

Around May 22, 1999, after Jackson had expressed a
desire to return to Tennessee, Engl and took Jackson back to
Gregory’'s father’s house in Witehouse. However, Tanner
continued to live in Kentucky with England.” During this sane

time period, the rel ationship between Jackson and G egory soured

7 Jackson testified that because she did not at that tine have a driver’s
license, she wanted to nmove back to Tennessee where she believed it would be
easier to find a job where she could either walk to work, or have soneone
drive her.



and the couple “broke up.” Shortly after returning to
Tennessee, Jackson found a job at a gas station where England’s
daughter Pat was al so enpl oyed.

According to Jackson, on approximately June 18, 1999,
she phoned Engl and from Tennessee and told Engl and that she
want ed Tanner to conme and live with her in Tennessee
permanently. Jackson testified that England gave her the “run
around” and that England ultinmately refused to turn Tanner over
to her. Jackson further testified that she travel ed to Kentucky
to get Tanner, but that she was unable to | ocate England in
order to do so.

On July 2, 1999, England filed a petition for
tenporary custody in Clay District Court, alleging that Jackson
had abandoned Tanner. England s notion for tenporary custody
was eventually granted.® As part of its order granting Engl and
tenporary custody, Jackson was granted visitation rights on
every ot her weekend. On Novenber 5, 1999, Jackson filed a
petition for custody in Clay Crcuit Court. In her answer,
England filed a counter-petition for custody on Novenber 15,
1999. A final hearing on this matter was held before the
Donestic Rel ati ons Comm ssioner on May 7, 2001, after which the
Commi ssi oner made recommended findings of fact and concl usi ons

of law. On February 1, 2002, after review ng the Comr ssioner’s

8 The exact date of the entry of the order granting England tenporary custody
is not clear fromthe record.



recommendations, the trial court found that England had fail ed
to neet her burden of proof to show that she was a de facto

cust odi an under KRS 403.270. Therefore, the trial court awarded
Jackson custody of Tanner. This appeal foll owed.

Engl and’ s sole claimof error on this appeal is that
the trial court erred in finding that she had failed to
establish her status as a de facto custodian for Tanner by clear
and convinci ng evidence. W disagree.

We begin our analysis by noting the appropriate

standard of review on appeal. In Sherfey v. Sherfey,® this Court

st at ed:

“Fi ndi ngs of fact shall not be set aside
unl ess clearly erroneous, and due regard
shall be given to the opportunity of the
trial court to judge the credibility of the

wi tnesses.” A factual finding is not
clearly erroneous if it is supported by
substanti al evidence. “Substantia

evi dence” is evidence of substance and

rel evant consequence sufficient to induce
conviction in the mnds of reasonabl e people
[footnotes omtted].

The statute in question states, in pertinent part, as follows:

(1) (a) As used in this chapter and KRS
405. 020, unless the context requires
ot herwi se, "de facto custodi an" neans a
person who has been shown by cl ear and
convi nci ng evidence to have been the primary
caregiver for, and financial supporter of, a
child who has resided with the person for a
period of six (6) nonths or nore if the
child is under three... Any period of tine

° Ky.App., 74 S.W3d 777, 782 (2002).



after a |l egal proceedi ng has been comrenced
by a parent seeking to regain custody of the
child shall not be included in determ ning
whet her the child has resided with the
person for the required ninimum period. *°

In the case sub judice, we conclude that the trial court’s

finding that England failed to establish herself as a de facto
custodi an by clear and convincing evidence was supported by
substanti al evidence and therefore not clearly erroneous.

In Consalvi v. Cawood, ' this Court previously

expl ained the neaning of the term“primry caregiver” under KRS

403. 270:

The de facto custodi an statute does not,
contrary to Cawood's position at ora
argunment, intend that multiple persons be
primary caregivers. The court's finding that
he was "a primary caregiver" and "a
financial supporter™ is not sufficient to
establish that he was indeed "the prinmary
caregiver" within the meaning of the
statute. It is not enough that a person
provide for a child al ongside the natura
parent; the statute is clear that one nust
literally stand in the place of the natura
parent to qualify as a de facto custodi an
[ enphases original].

In the case at bar, England first began periodically
taking care of Tanner in early March 1999. It is not disputed

that fromaround March 7, 1999, through early May 1999, Tanner

10 KRS 403.270; see also Diaz v. Mrales, Ky.App., 51 S.W3d 451, 455
(2001)(stating that “[a]lthough there is yet little case law interpreting KRS
403. 270, the standard of proof required to establish a de facto custodi al
relationship is high -to wit- it rmust be denonstrated by clear and convincing
evidence that the third party is the primary care giver and financia
supporter for the stated tine period [footnote omtted]).

11 Ky. App., 63 S.W3d 195, 198 (2001).
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spent part of his time in the exclusive care of Jackson in
Tennessee, part of his tinme in the exclusive care of England in
Kent ucky, and part of his tine in the care of Jackson and
England in Kentucky. It is also not disputed that beginning in
early May 1999, Jackson and Tanner resided with Engl and for
approximately three weeks until around May 22, 1999. The
parties disagreed with respect to the extent of Jackson's
“caregiver” activities during these three weeks. For exanpl e,
Engl and testified that Jackson offered little to no assi stance
in caring for Tanner. On the other hand, Jackson testified that
she played with, fed, cleaned, and generally took care of Tanner
while she was living in England s honme. Hence, due to the fact
t hat both Engl and and Jackson had periods of exclusive custody
of Tanner fromearly March 1999 through early May 1999, and
because of the parties’ conflicting testinony regarding the

t hree weeks in May when Jackson and Tanner |ived with Engl and,
the trial court found that England had failed to establish by

cl ear and convincing evidence that she was “the primary
caregiver” for these tine periods. Since this factual finding

i s supported by substantial evidence in the record, we cannot

say that this finding was “clearly erroneous.”?'?

12 See Black Mbtor Co. v. Greene, Ky., 385 S.W2d 954, 956 (1964) (hol ding that
“[i1]f supported by substantial evidence, [a trial] court's finding of fact is
not clearly erroneous”).




Thus, the earliest possible date that England coul d
have becone Tanner’s “primary caregiver” woul d have been when
Jackson | eft Tanner with England on or around May 22, 1999.
Assum ng, arguendo, that England did in fact beconme Tanner’s
“primary caregiver” after Jackson returned to Tennessee in |ate
May 1999, England still cannot establish herself as a de facto
cust odi an under KRS 403.270. The statute specifically states
that the tinme period after a parent has commenced | ega
proceedi ngs to regain custody “shall not be included” in
determ ning whether the requisite tine period el enent has been
satisfied. Jackson filed her petition seeking to regain custody
of Tanner on Novenber 5, 1999. Hence, even if Engl and becane
Tanner’s “primary caregiver” after Jackson returned to Tennessee
on or around May 22, 1999, six nonths had not yet el apsed when
Jackson filed her petition for custody on Novenber 5, 1999.
Therefore, we cannot conclude the trial court “clearly erred” in
finding that England had failed to establish by clear and
convinci ng evidence that she net the definition of a de facto
cust odi an under KRS 403. 270.

Based on the foregoing, the order of the Clay Circuit
Court is affirnmed.

ALL CONCUR
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