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McANULTY, JUDGE. David Earl Bryant (Bryant) appeals the Todd
Circuit Court’s denial of jail credit for time that Bryant
served on a charge that was ultimately dism ssed and on the
underlying charge prior to entering a plea of guilty; and
further, that the Court erred by raising Defendant’s bond on the
under |l yi ng charge wi thout proper notice. Because we believe the

trial court inproperly denied Bryant credit for tinme he served



in custody prior to the commencenent of his sentence, we vacate
and remand in part. Further, we affirmthe conviction as it
pertains to the issue of bail.

On Decenber 17, 1999, officers of the Pennyrile
Narcotics Task Force arrested Bryant after he ran fromthe
of ficers when they attenpted to serve a bench warrant on him
Eventual ly, the officers were able to catch Bryant and place him
under arrest. After apprehending Bryant, the officers conducted
a search and | ocated nmarijuana and net hanphetam ne in the pocket
of Bryant’s pants. The officers also found a tube with residue
and burnt alumnumfoil in Bryant’s jacket pocket along with
several 20-gauge shotgun shells.

Bryant’'s arrai gnment was held on Decenber 20, 1999,
and Bryant entered a plea of “not guilty.” The trial court set
Bryant’s bail bond at $1,500 cash. Bryant nmade bail on January
4, 2000, and he was rel eased from custody on bond.

On May 1, 2000, the Todd County Grand Jury returned an
i ndi ctment charging Bryant with the foll ow ng of fenses stenmm ng

fromthe arrest on Decenber 17, 1999: (1) first-degree

possession of a controlled substance -- firearm enhancenent; (2)
possession of marijuana -- firearm enhancenent; (3) possession
of drug paraphernalia -- firearm enhancenent; (4) possession of

a firearmby convicted felon; and (5) being a persistent felony



of fender in the second degree. Apparently, Bryant renai ned out
of custody on bond.

On Decenber 12, 2000, Bryant was arrested on different
charges resulting fromhis actions on COctober 27, 2000. The
charges were first-degree manufacturing nethanphetam ne and
bei ng a second-degree persistent felony offender. On January
10, 2001, the trial court ruled that KRS 218A. 1432, the
manuf act uri ng net hanphet am ne statute, was unconstitutional.
Subsequently, the trial court dism ssed the manufacturing and
PFO charges agai nst Bryant. However, Bryant renmined in jai
because after the trial court dism ssed these charges, it raised
the bond on the initial charges of May 1, 2000, from $1, 500 cash
to $15, 000 cash.

On March 24, 2001, Bryant entered a guilty plea to the
singl e count of possession of nethanphetam ne (no firearm
enhancenent) fromthe initial indictnent of May 1, 2000. 1In the
Fi nal Judgnment Sentence of |nprisonnent issued May 16, 2001,
(final judgnent) and entered May 30, 2001, the trial court
sentenced Bryant to five years inprisonnent. 1In the fina
judgnent, the trial court specified that Bryant was to be
credited with twenty-one (21) days spent in custody prior to the
comencenent of his sentence toward the maxi numterm of
i mprisonnment. Bryant appeals fromthe trial court’s

determ nation of this credit.



Bryant argues that he is entitled to a credit of 202
days for tine that he spent in jail on the manufacturing
nmet hanphet am ne charge that was ultimtely dism ssed.
Not wi t hst andi ng the fact that Bryant did not properly preserve
his argunment for our review because he raises a different
argunment on appeal than he did at the trial court level, we wll
consider the issue on the nerits as we determ ne that manifest
injustice has resulted fromerrors in calculating Bryant’s jail
credit. See RCr 10.26. Qur task in considering this matter is
further conplicated by the fact that, in his brief, Bryant does
not specify the tine period that conprises the 202 days for
which he is entitled to jail credit. W agree that Bryant was
entitled to jail credit in excess of the 21 days given by the
trial court inits final judgnment, however, we do not agree that
Bryant is entitled to credit for 202 days. Qur review of the
record reveal s that Bryant was in custody on the manufacturing
charge that was ultimately dism ssed from Decenber 5, 2000, to
January 10, 2001, for a total of 37 days. After the trial court
di sm ssed the manufacturing charges, Bryant renained in custody
on the initial charges because he could not nmake bail after the
trial court increased his bond to $15,000 cash. Prior to fina
sentencing on the initial charges, Bryant remained in custody
from January 10, 2001, to May 16, 2001, for a total of 127 days.

KRS 532.120(3) states:
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Time spent in custody prior to the comencenent

of a sentence as a result of the charge that

culmnated in the sentence shall be credited by

the court inposing sentence toward service of the

maxi mumtermof inprisonment. If the sentence is

to an indetermnate termof inprisonnent, the

time spent in custody prior to the comencenent

of the sentence shall be considered for al

purposes as tinme served in prison.

Accordi ngly, under KRS 532.120(3) Bryant shall be credited for
the tinme he spent in custody on the possession charge prior to

t he comrencenent of his five-year sentence. However, Bryant
shall not receive credit on his five-year sentence for tinme he
spent in custody on the manufacturing nethanphetam ne charge
that was ultimately dism ssed (37 days by our calculation). 1In
this case, Bryant was out of custody on bond when he was
arrested on a new set of charges, therefore, he does not fal
under the provisions of KRS 532.120(4), and we decline to extend
the application of KRS 532.120(4) to enconpass the circunstances
of this case.

In summary, we vacate so nuch of the trial court’s
final judgnent as it pertains to the calculation of Bryant’s
jail credit and remand this case for the purpose of determ ning
t he nunber of days that Bryant spent in custody on the
possessi on charges prior to the comencenent of his sentence
(Case Nunmber 00-CR-00038). W are unable to calculate the jail

credit because there are no records from probati on and parol e

included in the record on appeal. Wiile we have attenpted to
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make that calculation in the precedi ng paragraphs, we do not
believe we have all the information necessary to finally
determ ne the matter.

In this appeal, Bryant further argues that the tria
court erred when it failed to give Bryant notice and a hearing
when it increased Bryant’s bond on the initial charges from
$1,500 cash to $15,000 cash. At the conclusion of the hearing
on January 10, 2001, during which the trial court dism ssed the
manuf acturi ng charges agai nst Bryant, the trial court raised the
bond on the initial charges to $15,000 cash. |In so doing, the
trial court reasoned that although it was dism ssing the
charges, it recognized that Bryant was “running around with a
bunch of stuff that can be used to make net hanphetam ne.”

Bryant contends this action was in contravention of RCr 4.42,
whi ch specifies the procedure the trial court nust follow in
changi ng the conditions of a defendant’s rel ease on bail

Bryant concludes that the trial court commtted reversible error
by increasing Bryant’s bond wi thout adhering to the due process
procedures set forth in RCr 4.42 and without a material change
in circunstances.

Wil e Bryant did argue agai nst the bond increase at
t he concl usion of the January 10, 2001, hearing, Bryant did not
adhere to RCr 4.43 in seeking appellate review of the action of

the trial court respecting bail. Mreover, Bryant ultimtely
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entered a voluntary guilty plea, thereby constituting a break in

the chain of events. See Centers v. Commonweal th, Ky. App., 799

S.W2d 51, 55 (1990). Because Bryant entered a guilty plea, he
is prohibited fromraising i ndependent clains related to the
deprivation of constitutional rights occurring before entry of
the guilty plea. See id.

For the foregoing reasons, the order of judgnent as it
pertains to jail credit is vacated and this nmatter is remanded

for proceedi ngs consistent with this opinion. Mreover, the

i ssue of the change of conditions of bail is affirned.
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