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JOHNSON, JUDGE: Richard Travis Morrow has appealed froma fina
j udgnment and sentence of the Pulaski Circuit Court entered on
April 18, 2003, which, after the jury found Morrow guilty on one

1

count of burglary in the first degree,* one count of burglary in

t he second degree,? two counts of theft by unlawful taking, over

! Kentucky Revised Statutes (KRS) 511.020.

2 KRS 511. 030.



$300. 00, ®* and on one count of receiving stolen property,*
sentenced Morrow to ten years’ inprisonnment in accordance with
the jury’s recomendati ons. Having concluded that the submtted
jury instruction for Morrow s receiving stolen property charge
was i nproper, we reverse Morrow s conviction for that offense
and remand for further proceedings. Having further concl uded
that no other errors occurred which would warrant a reversal of
Morrow s remai ning convictions, we affirmthat portion of the
trial court’s final judgnent and sentence.

Shortly before m dnight on January 17, 2001, O ficer
Shannon Smith of the Sonerset Police Departnent received a
message from di spatch inform ng himthat a suspicious vehicle
had been reported near the Tom Buis residence in Sonerset,
Pul aski County, Kentucky. Dispatch also inforned Oficer Smth
that Buis was out of town at the tinme. Upon his arrival at the
Bui s residence, Oficer Smth observed Morrow standing in Buis’'s
yard near the honme. According to Oficer Smth, Mrrow was
removi ng work gl oves fromhis hands and was attenpting to pl ace
the gloves in his pockets. |In addition, Oficer Smth noticed
that the gloves snelled of gasoline and that Morrow was covered

wi th “browni sh-gol d” dust on his hands, shirt, and pants.

3 KRS 514. 030.

4 KRS 514. 110.



Oficer Smth also determ ned that the “suspicious vehicle” was
owned by David Lee Debord, 11
Oficer Jeff Phillipi arrived on the scene shortly

thereafter and joined Oficer Smth in the investigation. Both
of fi cers observed snoke comng frominside Buis’s hone and
becane concerned that the house m ght be on fire. Consequently,
Oficer Smth and Oficer Phillipi entered the hone and began
searching the house. After gaining entry to the honme, the
of ficers soon determ ned that the snoke was originating fromthe
basenent. Upon searching the basenent, the officers discovered
a large, upright safe with a hole in one of the upper corners, a
portabl e gasol i ne-operated saw,”> and a sack contai ni ng severa
col l ectible knives which had apparently been renoved fromthe
safe. In addition, the officers found Debord hiding underneath
the stairwell. The follow ng day, on January 18, 2001, Debord
gave recorded statements to police officers admtting that he
and Morrow had twi ce burglarized the Buis residence the previous
day. ®

On February 21, 2001, and March 21, 2001, in separate

i ndictments, a Pulaski County grand jury indicted Morrow on one

5> The snoke in the house turned out to be the exhaust fromthe gasoline-
operated saw. It was |later determ ned that the saw had been stolen from Don
Mol den Pipe Supply in Sonerset approximately one nonth earlier.

5 Debord stated that he and Morrow took three guns fromBuis's hone a few
hours prior to the tine when they entered the house for a second tinme shortly
bef ore m dni ght.



count of burglary in the first degree, one count of burglary in
the second degree, two counts of theft by unlawful taking, over
$300. 00, and on one count of receiving stolen property.’ Morrow
entered pleas of not guilty to all of the charges in his
i ndi ctment and the case proceeded to trial.

A jury trial was held on February 18-20, 2003, in the
Pul aski Circuit Court. After hearing the evidence presented,
the jury returned a verdict finding Morrow guilty on al
charges. The jury recommended that Modrrow be sentenced to ten
years’ inprisonnent for his conviction for burglary in the first
degree, five years’ inprisonnment for his conviction for burglary
in the second degree, one year inprisonment for each conviction
for theft by unlawful taking, over $300.00, and one year
i mprisonnment for his conviction for receiving stolen property.
The jury reconmended that all of Mdrrow s sentences be served
concurrently for a total sentence of ten years’ inprisonnent.
After Morrow s post-judgnent notions were denied and after a
pre-sentence investigation had been conpleted, the trial court
entered a final judgnment and sentence on April 18, 2003,
sentencing Morrow to ten years’ inprisonnent in accordance with

the jury’s recomendations. This appeal followed.

" Debord was indicted on identical charges under the same indictnents. In
addi ti on, Debord was charged as being a persistent felony offender in the
first degree. See KRS 532.080(3). According to the record, Debord was
sentenced to ten years’ inprisonnent as a result of his involvenent with the
burglary at the Buis residence.



Morrow rai ses several argunents on appeal. W first
turn to Morrow s claimthat he was deni ed due process of |aw and
the right to a fair trial when the Commonweal th’s Attorney
allegedly attenpted to define reasonabl e doubt during the voir
dire stage of the proceedings below. According to Mdrrrow, the
trial court erred by not granting his request for a mstrial.

We di sagr ee.

In Cormonweal th v. Call ahan, ® our Suprene Court

di scussed the rule prohibiting either the prosecuting attorney
or defense counsel fromattenpting to define reasonabl e doubt:

The renoval of the definition of
reasonabl e doubt fromthe instructions in
t he Commonwealth is well founded in case and
textbook law. In 9 Wgnore, Evidence,
Section 2497 (Chadbourn rev. 1981), there is
cont ai ned an excel l ent annotation on the
subj ect, one quote, at page 412, reading:

We do not think that the
phrase “reasonabl e doubt” is of
such unknown or unconmon
signification that an exposition
by the trial judge is called for.
Language that is within the
conpr ehensi on of persons of
ordinary intelligence can sel dom
be made pl ai ner by further
defining or refining. Al persons
who possess the qualifications for
jurors know that a doubt of the
guilt of the accused, honestly
entertained, is a reasonable
doubt .

& Ky., 675 S.W2d 391, 392-93 (1984).



Havi ng prohi bited the court from
definition of the term “reasonable doubt” in
the instructions, by RCr 9.56(2), we can
hardly condone a client-serving definition
by defense counsel or prosecutor in either
voir dire, opening statenent or closing
argunent. . . . W do not intend by this
hol di ng that counsel cannot point out to the
jury which evidence, or |ack thereof,
creates reasonabl e doubt, but all counse
shall refrain fromany expression of the
nmeani ng or definition of the phrase
“reasonabl e doubt.”

In the case sub judice, Mrrow contends that the

follow ng statenent nade by the Commonweal th’s Attorney during

voir dire was an inproper attenpt to define reasonabl e doubt:

[ Commonweal th's Attorney]: One thing | kind
of touched on a little bit and 1’1l get into
alittle bit nore. Qoviously you' re here to
deci de beyond a reasonabl e doubt — that’'s
your standard — if he broke into this hone
on January 17, 2001, and part of your duties
in doing that is it’'s your job to —
everybody that takes the stand here, it’'s
your job to assess their credibility. That
means it’s your job to decide if they' re
telling the truth or not. The fact that
we’'re having a trial here pretty nuch neans
you can expect we’'re going to have sone
conflicting testinony, and that’s your job
to wade through that. Just because we have
conflicting testinony doesn’'t nean . . . Can
you all, as jurors, do that? Do you al

feel confortable with deciding who's telling
the truth and who’s not? Sone people fee

i ke they shouldn’t do that.

One of the things that I'’mgoing to
touch on here . . . | talked a little bit
about police officers are just |ike
everybody else. They' re police officers.
They’ re human bei ngs. They nake m st akes.
| think you're going to hear in this case

-6-



that sonme of this evidence they found that
night in the burglary, mainly [ Morrow s]
driver’s license, social security card and
some other things that were renoved fromthe
car, the police have lost. They’ ve |ost
that evidence. W're not going to hide it
fromyou. W’re not going to. . . | nean
it’s a fact. | will show you that there's
pl enty, nore than enough evidence to convi ct
him- in fact, there’'s overwhel mi ng evi dence
to convict him but do you all understand
we’'re not here to decide if the police nade
a mstake in losing the evidence? Because
"Il tell you right now they did. They
shouldn’t have lost it. That’s a m stake.

I’ mnot happy about it. But it’s your job
to decide is there enough to convict him of
breaking into this house. Does anybody have
a problemwth that?

Do you have a problemwth that, sir?

Prospective Juror: Isn't it beyond a
reasonabl e doubt then?

[ Commonweal th’s Attorney]: Well, that’s not
| feel | can. But do you understand
t he question before you is not did the
police nake a m st ake?
A Cal | ahan viol ation occurs where there has been an
attenpt “to use other words to convey to the jury the neani ng of

‘beyond a reasonabl e doubt.’”?®

In the case at bar, the
Commonweal th’s Attorney nerely stated that he believed he had
enough evi dence to convict Mrrow of the crinmes with which he

had been charged. Sinply stated, the above remarks did not

constitute an inperm ssible attenpt to define reasonabl e doubt.

® Sinpson v. Commonweal th, Ky., 759 S.W2d 224, 226 (1988).




Accordingly, Morrow s first claimof error is plainly wthout
merit.

Next, Morrow contends that the trial court erred by
admtting into evidence a tape-recorded tel ephone conversation
bet ween Morrow and two of his friends. According to Mdrrow, the
audi ot ape of the tel ephone call, which was made by Morrow while
he was in jail, was of too poor a quality to be played to the
jury. W disagree and hold that the trial court did not err by
admtting the audi otape into evidence.

““1Tt 1s well settled that the adm ssion of tape
recordings at trial rests within the sound discretion of the

y » 10

trial court. The nere fact that sone portions of an

audi ot ape may be difficult to understand because of background

noi se or static does not necessarily preclude the adm ssibility

11

of the whol e tape. An audi otape is properly admitted if there

are audible portions and if “the tapes [are] not so

i nconprehensible as to the render them wholly untrustworthy. ”?

10 Johnson v. Commonweal th, Ky., 90 S.W3d 39, 45 (2003)(quoting United States

v. Robinson, 707 F.2d 872, 876 (6th Cir. 1983)).

1 Norton v. Commonweal th, Ky.App., 890 S.W2d 632, 636 (1994)(stating that
“IWwhile we agree with appellant that portions of the tapes are difficult to
readi | y hear and understand, due to background noise and static in

transm ssion, they are by no neans wholly inaudi ble nor unintelligible. In
our opinion, the inaudible portions are not so substantial as to render the
recordi ngs untrustworthy as a whole”).

2 Johnson, 90 S.W3d at 46.



Qur review of the audi otape in question shows that
while there are portions of the tape which are sonewhat
difficult to understand, the tape is nonethel ess of sufficient
clarity to be able to hear and understand the conversation
bet ween Morrow and his friends. Consequently, we cannot say
that the trial court abused its discretion by admtting this
audi ot ape into evi dence.

In two closely-related argunents, Morrow argues that
both Deputy Scott Trotter of the Pulaski County Sheriff’s
Department and the Commonweal th’s Attorney inproperly
“interpreted” statenments that were nmade on the audi ot ape.
Morrow contends that these alleged errors warrant a reversal of
his convictions. W disagree.

First, with respect to Deputy Trotter’s testinony,
Morrow clains that Deputy Trotter “was allowed to identify the
voi ce on the tape as the voice of [Mdorrow, which he should not
have been entitled to do. The question of the identity of the
call er should have been left to the jury.” This argunent is
clearly without nerit, since Deputy Trotter’s testinony was
offered sinply as a neans of authenticating the tape recording

in order to pernit its introduction into evidence.®

13 See Brock v. Commonweal th, Ky., 947 S.W2d 24, 30 (1997)(noting that after
the adoption of Kentucky Rules of Evidence 901(a) in 1992, a witness’s
testinony identifying an individual’'s voice on a tape recording is sufficient
authentication to permt the introduction of the tape into evidence).




Second, as for the allegedly inproper conments nade by
the Comonwealth’s Attorney, Mirrow points to a statenent nade
by the prosecutor during the Commonweal th’s cl osing argunent:

Take [a] listen to what he says on the

tape. He says, “CGo over to Jessica s (sic)

house,” said “W’re in trouble,” and then

said “burglary.”

Whil e we agree that the above conments were probably
i nproper, we do not agree that this statenent warrants a
reversal of Mrrow s convictions.

Initially, we note that Morrow failed to object to the
Commonweal th’s Attorney’s coments at trial. As such, pursuant
to RCr'* 10.26, we consider this claimof error under our
pal pabl e error standard of review “A palpable error is one
whi ch affects the substantial rights of a party and relief nmay
be granted for pal pable errors only upon a determi nation that a

» 15

mani fest injustice has resulted fromthe error. For an error

to be pal pable, it nust have been “easily perceptible, plain,

n 16

obvi ous and readily noticeabl e. Mor eover, “[t]he review ng

court nust conclude that a substantial possibility exists that

the result woul d have been different in order to grant relief.”?’

14 Kentucky Rules of Criminal Procedure.

% partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996).

8 Burns v. Level, Ky., 957 S.W2d 218, 222 (1998)(citing Black’s Law
Dictionary (6th ed. 1995)).

7 Partin, 918 S.W2d at 224.

-10-



As a general rule, “[i]t is for the jury to determ ne
as best it can what is revealed in the tape recording wthout
enbel | i shment or interpretation” by either a witness or the
counsel for either party.'® Hence, even though the
Commonweal th’s Attorney attenpted to quote fromthe audi ot ape
during closing arguments,'® his conments could be characterized
as an inproper “interpretation” since the audi otape was not
perfectly clear. However, we cannot conclude that there is a
substantial possibility that the outcone woul d have been
different without these remarks, or that a “manifest injustice”
has resulted because of the Cormmonwealth’s Attorney’s
statenments. The audi otape was available for the jurors to
revi ew during deliberations, and the Commonweal th’s Attorney

urged the jurors to do so.?°

Accordingly, even if the
Commonweal th’s Attorney’s statenments were inproper, his conments

do not rise to the level of pal pable error

18 Gordon v. Commonweal th, Ky., 916 S.W2d 176, 180 (1995).

19 Qur review of the audiotape shows that the Commonweal th’s Attorney

m squot ed Morrow during closing argunents. Instead of saying “Go over to
Jessica' s house,” Mdrrow can be heard saying “over at next door, at what's
his name’s place, go over there to the utility closet, and there’s sonme stuff
in there, get ‘emout and get the fuck rid of “em” In addition, instead of
saying “we’re in trouble,” Mrrow can be heard saying “we’'re lookin" at a |ot
of time,” and “we’re |lookin' at sone tine.”

20 gee Perdue v. Commonweal th, Ky., 916 S.W2d 148, 155 (1996) (hol di ng t hat
even though the prosecutor msquoted a statenment nade by the defendant on an
audi ot ape, such an error was “harml ess” since the audi otape and accomnpanyi ng
transcript were nade available to the jurors for review during

del i berations).

-11-



W next address Morrow s claimthat the trial court
erred by submtting an inproper jury instruction with regard to
his receiving stolen property charge. Specifically, Mrrow
argues that the submtted instruction failed to include a

scienter requirenent, i.e., the instruction did not require the

jury to find that Morrow recei ved the gasol i ne-operated saw
know ng that the saw had been stolen. The Commonweal th has

conceded that the subnmitted instruction was indeed inproper. 2!

21 The submitted instruction clearly onmtted the required scienter elenent.
KRS 514.110(1) reads in full as follows:

A person is guilty of receiving stolen property
when he receives, retains, or disposes of novable
property of another knowi ng that it has been stolen
or having reason to believe that it has been stol en
unl ess the property is received, retained, or
di sposed of with intent to restore it to the owner
[ enphasi s added] .

The receiving stolen property instruction at issue stated in relevant part as
fol | ows:

You will find the Defendant guilty of Receiving

Stol en Property under this Instruction if, and only
if, you believe fromthe evidence beyond a reasonabl e
doubt all of the foll ow ng:

A. That in this county on or about
the 17th day of January, 2001,
and before the finding of the
I ndi ct mrent herein, he received
a saw whi ch bel onged to Don
Mol den Pi pe Supply;

B. That said saw had been stol en
property [when] he received it;

C. That he did not receive the saw
with the intention of restoring
it toits rightful owner; and

D. That when the Defendant

received the saw it had a val ue
of $300.00 or nore.

-12-



The contested i ssues on appeal are whether the error has been
preserved for appellate court review, and if not, whether the
error constitutes “pal pable error” warranting a reversal of
Morrow s conviction for receiving stolen property.

We first conclude that this error was not properly
preserved, and that it will therefore be considered under our
pal pabl e error standard of review “[I]n order to preserve the
giving or failure to give an instruction as error for appeal, it

is mandatory that an objection be nmade prior to the Court

instructing the jury and further that the objection nust be

stated specifically together with grounds upon which the
objection is made” [enphasis added].?* |In the instant case, no
obj ection was nade to the receiving stolen property instruction

until after the instructions had been read to the jury.

Therefore, since this error was not properly preserved, we apply
our pal pable error standard of review

As we nentioned previously, the receiving stolen
property instruction was clearly an erroneous instruction since

t. 23

it omtted the required scienter elenen The Commonweal t h

22 Commonweal th v. Collins, Ky., 821 S.W2d 488, 492 (1991). See also RCr
9.54(2)(stating that “[n]o party nay assign as error the giving or the
failure to give an instruction unless the party’s position has been fairly
and adequately presented to the trial judge by an offered instruction or by
notion, or unless the party nakes objection before the court instructs the
jury, stating specifically the matter to which the party objects and the
ground or grounds of the objection” [enphasis added]).

2 See rider v. Commonweal th, Ky., 479 S.W2d 11, 12-13 (1972)(stating that
in a prosecution for receiving stolen property, the jury instruction was

- 13-



argues that the faulty instruction was “harm ess error” and does
not warrant a reversal of Morrow s receiving stolen property
conviction. |In support of this argunent, the Comonweal th
relies in part upon the follow ng | anguage from Brown v.

Commonweal t h: 2

Appel I ant Ross clains he was entitled
to a directed verdict of acquittal on
receiving stolen property. . . . Ross
insists that there was no proof that he knew
the property was stolen. However, direct
proof of know edge is not required by our
statute. KRS 514.110(2) states: “The
possessi on by any person of any recently
stol en novabl e property shall be prima facie
evi dence that such person knew such property
was stolen.” The owner testified that his
bi cycl e was stolen on the sane date it was
found in Ross’s possession. Furthernore,
Ross fl ed and abandoned the bicycle when the
police stopped to speak to him This was
sufficient to submt the charge of receiving
stolen property to the jury.

According to the Conmonweal th, this |anguage stands
for the proposition that under KRS 514.110, the prosecution “was
not required to prove that [Morrow] knew that the [ ] saw was
stol en when he possessed it.” W disagree. The above quoted
| anguage from Brown nerely states that in a prosecution for
receiving stolen property, the Conmonwealth is not required to
proffer direct evidence tending to show that the defendant knew

t he property had been stolen. In other words, circunstantia

“fatally defective” for failing to include a requirenment that the jury find
that the defendant knew the property had been stolen).

24 Ky. App., 914 S.W2d 355, 357 (1996).

-14-



evi dence tending to show that the defendant knew that the
property had been stolen will be sufficient to support a
conviction, and KRS 514.110(2) allows a trial court to submt a
case to the jury if there is evidence of the defendant having

possessed “recently stol en novabl e property.”?

Hence, KRS
514.110(2) does not relieve the Commonweal th of the burden of
provi ng the know edge requirenent in a prosecution for receiving
stol en property.

The Comonweal th further relies upon the foll ow ng

| anguage from Neder v. United States, ?® where the Suprene Court

of the United States stated:

In this situation, where a review ng
court concl udes beyond a reasonabl e doubt
that the omtted el ement was uncontested and
supported by overwhel mi ng evi dence, such
that the jury verdict would have been the
sanme absent the error, the erroneous
instruction is properly found to be
har m ess.

% 1t is inportant to note that KRS 514.110(2) is intended to act as a guide
for trial courts when deterni ning whether the Commonweal th has proffered
sufficient proof to submit the case to the jury. It does not allow for the
i nclusion of an instruction stating that the possession of “recently stolen
novabl e property shall be prima facie evidence that such person knew such
property was stolen.” See Jones v. Commonweal th, 291 Ky. 719, 165 S. W 2d
566, 567 (1942)(noting that the | anguage stating that “‘[t] he possession by
any person of any stolen property shall be prinma facie evidence of his guilt
under this section’ . . . does not direct that the jury be instructed that
the possession of stolen property shall be prinma facie evidence of guilt.
The provision is nore in the nature of a guide to be followed by the trial
judge in determning whether there is sufficient evidence to warrant the
submi ssion of a case to the jury”). The Jones case was deci ded under the
forner receiving stolen property statute, KRS 433.290.

% 527 U.S. 1, 17, 119 S . Ot. 1827, 1837, 144 L.Ed.2d 35 (1999).

-15-



The Conmonweal th contends that in the case at bar, the
evidence related to the know edge requirenent was both
“uncont est ed and supported by overwhel mi ng evi dence,” and that
as such, the inproper jury instruction was harm ess error. W
do not agree. Although the omtted elenent, i.e., know edge,
may not have been contested by the introduction of conflicting
evi dence, it was not “supported by overwhel m ng evidence.” The
Commonweal th proffered evidence tending to show that a saw had
been stolen from Don Mol den Pi pe Supply in Decenber 2000, and
that on the night of his arrest in January 2001, Morrow was in
possessi on of a saw matching the description of the stolen saw.
While this is sonme evidence of know edge on Morrow s part, we
cannot conclude that this anounted to “overwhel m ng evi dence.”

Furt hernore, although the Court in Brown upheld a

recei ving stolen property conviction based upon evi dence t hat
t he def endant had possessed “recently stol en novabl e property,”

there is nothing in the Brown decision indicating that the jury

instructions in that case omtted the know edge requirenent.
Presumably, the jury instructions in Brown required the jury to
find that the defendant knew or had reason to know that the
property had been stolen. Accordingly, we do not find the

| anguage from Neder to be applicable under the facts of the

i nstant case.

-16-



Therefore, since the instructions in the case sub
judice permtted the jury to find Morrow guilty of receiving
stolen property without requiring a finding that he knew or
shoul d have known that the saw had been stol en, and since the
evi dence tending to establish the know edge el enent was not
“overwhel m ng,” we conclude that the inproper jury instruction
constituted pal pable error. Accordingly, we reverse Morrow s
conviction for receiving stolen property.

Finally, we turn to Morrows claimthat the bailiff
i nproperly answered a juror’s question during jury
del i berations. According to the bailiff’s affidavit filed with
Morrow s post-judgnment notions, the bailiff, in response to a
juror’s question, informed the juror that *“each instruction was
a separate offense and they could convict on each of them”
Morrow argues that this conduct justifies a reversal of all of
his convictions. W disagree and hold that while the bailiff’s
actions were clearly inproper, Mrrow has waived this claimof
error by failing to object in a tinely manner.

We first note that the apparently inexperienced
bailiff clearly acted inproperly by answering the juror’s

question. As a general rule under RCr 9.68,2" RCr 9.74,% and KRS

2T ROr 9.68 states in full as follows:
When the jury is kept together in charge of

of ficers, the officers nmust be sworn to keep the
jurors together, and to suffer no person to speak to,

-17-



29A.320(1),2 the officer in charge of the jury during
del i berations is prohibited from conmunicating with the jurors. 3
However, Morrow waived this claimof error by failing to object
in a tinely fashion.

After answering the juror’s question, the bailiff
informed the trial judge as to what had occurred. The trial
judge, in turn, notified both the Comobnweal th’s Attorney and

counsel for Morrow. Qur review of the record shows that

or communi cate with, them on any subject connected
with the trial, and not to do so thensel ves.

28 RCr 9.74 reads in full as foll ows:

No i nformation requested by the jury or any
juror after the jury has retired for deliberation
shal | be given except in open court in the presence
of the defendant (unless the defendant is being tried
in absentia) and the entire jury, and in the presence
of or after reasonable notice to counsel for the
parties.

29 KRS 29A.320(1) states in full as follows:

When the case is finally subnmitted to the jury,
they shall retire for deliberation. Wen they
retire, they shall be kept together in sone
conveni ent place, under the charge of an officer,
until they agree upon a verdict or are di scharged by
the court, subject to the Suprenme Court rules
permtting themto separate tenporarily at night and
for their meals. The officer having themunder his
charge shall not allow any communi cations to be nmade
to them nor nake any hinself, except to ask themif
they have agreed upon their verdict, unless by order
of the court; and he shall not, before their verdict
is rendered, comunicate to any person the state of
their deliberations, or the verdict agreed upon

30 See al so Johnson v. Commonweal th, Ky., 12 S.W3d 258, 266 (1999)(stating
that “[a]pproximately ten mnutes after the jury began their deliberations, a
deputy sheriff entered the jury roomfor the purpose of delivering lunch
menus. A juror asked the deputy if there would be a separate sentencing
phase of the trial in the event Appellant was found guilty and the deputy
answered, ‘Yes.' W agree with Appellant that this brief colloquy violated
RCr 9.68, RO 9.70, RCr 9.74 and KRS 29A. 320(1)").

-18-



Morrow s counsel specifically chose not to nove for a mstria
at that tine.® Such an election on the part of defense counsel
constituted a waiver of the error.

In Gabow v. Commonweal th, 32 the Suprene Court discussed

an anal ogous situation in which there were allegations of
i npropriety regarding the sequestration of the jurors. The
Suprene Court stated that since counsel for the defendant was in
the courtroomat the tine of the alleged inproprieties and was
aware of what was transpiring, he waived “any inpropriety with
respect to the custody of the jury” by failing to object at the
time.3 The Court further stated that raising the issue for the
first tinme in a post-judgnment notion for a newtrial was
insufficient to preserve the error for appellate review
Simlarly, in the instant case, Mrrow was aware of
the bailiff’s conduct prior to the rendering of the jury’s
verdict, but deliberately chose not to object or nove for a
mstrial at that tinme. Instead, Morrow raised the issue for the

first tinme in his post-judgnent notion for a new trial.

31 Qur review of the record shows that when the trial court, Comonwealth’s
Attorney, and defense counsel were discussing options regarding the bailiff’s
conduct, the jury announced that it had reached a verdict. According to the
record, defense counsel for Mrrow stated that he wanted to “let it ride,”
neani ng that he did not wish to nove for a mistrial.

32 Ky., 34 S.wW3d 63, 73 (2000).

33 1d.

¥ 1d.
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Accordi ngly, Mrrow has waived this claimof error. Mrrow wll
not be permtted to remain silent in the face of a known error,
specul ate on a favorable result, and subsequently raise the
error in an untinmely manner only after receiving an unfavorable
verdict.®

Based on the foregoing, the final judgnent and
sentence of the Pulaski GCrcuit Court is affirnmed in part,
reversed in part, and this matter is remanded for further
proceedi ngs consistent with this Qpinion.

ALL CONCUR.

BRI EFS AND ORAL ARGUMENT FOR BRI EF FOR APPELLEE:
APPELLANT:
Gregory D. Stunbo
Li nda Roberts Horsman At torney Ceneral
Frankfort, Kentucky
John R Tarter
Assi stant Attorney Ceneral
Frankfort, Kentucky

ORAL ARGUMENT FOR APPELLEE:
Ken Ri ggs

Assi stant Attorney Ceneral
Frankfort, Kentucky

3% See Fuller v. State, 365 So.2d 1010, 1012 (Al a.Ct.App. 1978)(hol di ng t hat
an error involving inproper comruni cations between a bailiff and a juror
woul d not be considered in the absence of a tinely objection at trial: “to
al | ow defendant to conplain of error at a later time would give himthe
opportunity to be aware of the error, but to remain silent, speculate on a
favorabl e verdict, and in the event of an unfavorable verdict to obtain
reversal on a ground which defendant deliberately chose not to raise by
exception taken at the appointed tine").
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