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QU DUGE.l, JUDGE. Jerri B. and Roy T. Horn (hereinafter “the
Horns”) appeal froma sunmary judgnment of the Greenup Circuit
Court in their medical mal practice action agai nst Robert J.
Thomas, M D. For the reasons stated herein, we reverse the
summary judgnent, affirmthe denial of the Horns’ notion for
| eave to add an expert witness, and remand the matter for

further proceedi ngs.



On August 24, 2000, Jerri Horn (hereinafter “Ms.
Horn”) experienced shortness of breath and was taken to the
emergency roomof Qur Lady of Bellefonte Hospital in or near
Greenup County, Kentucky. A chest x-ray was perforned, and a
radi ol ogi st stated that the x-ray indicated suspected right m d-
lung atelectasis (collapsed lung). The report recomended
followup to ensure that a mass in the [ung was not the
underlyi ng cause of the atel ectasis.

Ms. Horn was admtted to the hospital, and was
treated by Dr. Robert J. Thomas (hereinafter “Dr. Thomas”). A
CT scan was perfornmed, the inpression of which indicated
probabl e atel ectasis or scar tissue, with recommended eval uati on
in 4 — 6 weeks. Ms. Horn was released fromthe hospital on
August 25, 2000, and later had a stress test as requested by Dr.
Thonas.

Ms. Horn had a followup visit with Dr. Thonas on
Septenber 8, 2000. Further testing was ordered, which was
conducted on Septenber 11, 2000. Another office visit was
conducted on Septenber 15, 2000, about which tine Dr. Thomas
believed Ms. Horn may have had bronchospasm or asthma. She was
gi ven nedication and told to return for another office visit on
Oct ober 13, 2000.

Ms. Horn did not keep the Cctober 13, 2000

appointnment. She would later state that she missed the



appoi nt nrent because her condition had not changed, and because
she had never been nade aware of the possibility that she had a
mass in her |ung.

In March, 2001, Ms. Horn had a chest x-ray in
preparation for a gynecol ogi cal procedure. This x-ray, and a
subsequent CT scan indicated the presence of masses on both of
her lungs. The nmasses were determ ned to be adenocarci noma, or
| ung cancer.

Ms. Horn was evaluated by Dr. Edward Setser, a
cardi ot horaci c surgeon. Dr. Setser opined that the primary
tunor had netastasized and that Ms. Horn was not a candidate
for surgery. Ms. Horn was also referred to Dr. Gerrit Kinmey,
an oncologist. Dr. Kimmey agreed with Dr. Setser that the
cancer was inoperable and termnal. Ms. Horn has undergone
chenot herapy and drug therapy which the record indicates has had
some success in extending her |life beyond the origina
prognosi s.

On February 28, 2002, the Horns filed the instant
action against Dr. Thomas all egi ng negligence. A nunber of
procedural matters were undertaken, and di scovery depositions
were conpl eted by May, 2003. Shortly thereafter, on My 26,
2003, Ms. Horn, through counsel, sought |eave of court to add
an additional expert witness for the apparent purpose of

establishing if the cancer existed in August, 2000, and if so,
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opining as to its stage. On May 30, 2003, the notion was
deni ed.

In July, 2003, Dr. Thomas, through counsel, filed a
nmotion for summary judgnent. As a basis for the notion, Dr.
Thomas nmai ntai ned that Ms. Horn could produce no proof as to
causation. That is, Dr. Thomas argued that even if he breached
a duty to Ms. Horn, the record contained no proof upon which
Ms. Horn could rely to show that the alleged breach caused the
cancer to nove froma nore curable form(stage |) to the
i ncurable form (stage 1V) of her diagnosis. As such, he
mai nt ai ned that he was entitled to have the action dism ssed.
Upon considering the argunent, and the Horns’ responsive brief,
the court rendered a sunmary judgnment in favor of Dr. Thomas on
July 25, 2003. This appeal followed.

The Horns now argue that the trial court conmtted
reversible error in granting Dr. Thomas’s notion for summary
judgnent. They maintain that sufficient proof exists in the
record to prove each elenment of their negligence claim and that
when the record is viewed in a light nost favorable to themit
was sufficient to rebut Dr. Thomas’s notion for sunmary
judgnent. Accordingly, they maintain that the trial court erred
in termnating the action.

We nust first address Dr. Thomas’'s assertion that the

i nstant appeal nust be dismssed for failure to conply with CR
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76.12(4)(c)(v). It provides in relevant part that the
appellant’s brief “shall contain at the beginning of the
argunent a statenent with reference to the record show ng
whet her the issue was properly preserved for review and, if so,
in what manner.” Since the Horns’ argunent fails to conply with
this provision, Dr. Thomas argues that the appeal nust be
di sm ssed.

We are not persuaded by this argunent. Dismssal for
failure to comply with CR 76.12(4)(c)(v) is discretionary, not

mandatory. Cornette v. Holiday I nn Express, Ky. App., 32 S.W3d

106 (2000).' This is especially true in appeals from sunmmary

j udgnent, because the trial court proceeding did not continue to
fruition. 1d. As such, and for the reasons stated bel ow, we
will not rely on CR 76.12(4)c)(v) as a basis for dism ssing the
Horns’ appeal .

Havi ng cl osely exam ned the record, the law, and the
argunents of counsel, we agree that summary judgnment was not
warranted, and accordingly reverse. Sunmary judgnment "shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together

with the affidavits, if any, show that there is no genuine issue

as to any material fact and that the noving party is entitled to

! Cornette addressed identical |anguage found in CR
76.12(4)(c)(iv), which was subsequently anended to CR 76. 12

(4) (c)(v).



a judgrment as a matter of law " CR 56.03. "The record nust be
viewed in a |light nost favorable to the party opposing the
notion for summary judgnent and all doubts are to be resolved in

his favor." Steelvest, Inc. v. Scansteel Serv. Cr., Inc., Ky.,

807 S.W2d 476, 480 (1991). "Even though a trial court nmay
believe the party opposing the notion may not succeed at trial,
it should not render a summary judgnment if there is any issue of
material fact." 1d. Finally, "[t]he standard of review on
appeal of a summary judgnent is whether the trial court
correctly found that there were no genui ne issues as to any
material fact and that the noving party was entitled to judgnent

as a matter of |aw Scifres v. Kraft, Ky. App., 916 S.W2d

779, 781 (1996).
The el enents of a nedical mal practice action are the
same as any negligence action, i.e., duty, breach, causation,

and injury. Gubbs ex rel. Gubbs v. Barbourville Fanmly Health

Center, P.S.C., Ky., 120 S.W3d 682, 687 (2003), citing Millins

v. Commonwealth Life Ins. Co., Ky., 839 S.W2d 245 (1992).

Wthout entering into a protracted anal ysis of nedica

negli gence, suffice it to say that, “[I]n Kentucky, if the
physician's service falls bel ow the expected | evel of care and
skill and this negligence proximately caused injury or death,

then all elenents of a nal practice action have been net.”



Grubbs at 688, citing Reans v. Stutler, Ky., 642 S.W2d 586

(1982).

For purposes of the instant appeal, Dr. Thomas
acknowl edges that he owed a duty to Ms. Horn. On the el enent
of breach, the testinony of Dr. Rudy nay be relied upon to
create a genuine issue of material fact. |n addressing
counsel s deposition question regardi ng whether Dr. Thonas
al l egedly breached a duty to fully apprise Ms. Horn of her need
for a foll owup examnation, Dr. Rudy stated: “ . . . it’'s
bel ow t he standard [of care] not to have made her understand or
show good effort to nmake her understand. There is a point where
the ball’s [sic] in her court. | don't see evidence in this
case that we got to that point.”

Wil e we make no eval uation as to the sufficiency of
this assertion as proof at trial, it does represent a question
of fact upon which reasonable mnds could differ. As such, the
el ement of breach cannot be relied upon to support a sunmary
j udgnment .

The corpus of Dr. Thonmas’s summary judgnent argunent
bel ow was grounded on the el enents of causation and damages.
The trial court apparently found as persuasive his claimthat
t he proof gave rise to no genuine issues as to these el enents.
We do not share the trial court’s conclusion on this issue.

Dr. Kinmmey, whomthe Horns designated as an expert wtness,
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stated in deposition that he assunmed within a reasonabl e degree
of medical probability that Ms. Horn had | ung cancer in August
or Septenber of 2000. Again, the question is not whether this
is conmpelling evidence, nor whether the trial judge believed
that it would | ead one party would prevail at trial, Steelvest,
supra, but whether there exists a genuine issue of materi al
fact. Id. Wiether Ms. Horn had |ung cancer in Septenber 2000,
and if so, whether the cancer had not yet progressed to stage
IV, is at the heart of the Horns' claim

Dr. Thomas is entitled to summary judgnent only if
“his right to judgnent is shown with such clarity that there is
no roomleft for controversy.” Steelvest, 807 S.W2d at 842,

citing Isaacs v. Cox, Ky., 431 S W2d 494 (1968). Since sone

evi dence exists in support of the assertion that Ms. Horn had

| ung cancer in August or Septenber of 2000, even if the evidence
is tenuous, we believe the trial court erred in termnating the
action. This evidence may be offered in support of both the
causation and damages el enents of the Horns’ claim

The Horns also argue that the trial court abused its discretion
when it denied their notion for |eave to add an additiona

expert witness. They claimthat no prejudi ce woul d have been
suffered by Dr. Thomas by the court granting the notion, and
that they should be entitled to add an expert in support of

their claim



W find no error on this issue. The trial court
ordered all discoveries to be concluded by May 14, 2003. On My
23, 2003, the Horns noved for |eave to add an additional expert
witness. It appears fromthe record that they had chosen no
particul ar witness to add, but rather sought 90 days in which to
| ocat e one.

“An abuse of discretion occurs when a ‘trial judge's
decision [is] arbitrary, unreasonable, unfair, or unsupported by

sound legal principles.”” Farm and Miutual |nsurance Conpany V.

Johnson, Ky., 36 S.W3d 368 (2000). In the matter at bar, the
trial court’s decision not to extend the discovery period cannot
reasonably be regarded as arbitrary, unreasonable, unfair, or
unsupported by sound | egal principles, given that the Horns had
approximately fifteen (15) nonths after filing the conplaint in
whi ch to conpl ete discovery. Finding an abuse of discretion
under the facts at bar would be tantanmount to concluding that a
trial court may not enforce its own orders. Wile the court
coul d have exercised its discretion and granted the notion, its
refusal to do so does not constitute an abuse of discretion.
Accordingly, we find no error on this issue.

For the foregoing reasons, we reverse the sunmary
judgment, affirmthe denial of the notion for |eave to add an
expert witness, and remand this matter for further proceedings.

ALL CONCUR
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