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BEFORE: COMBS, CHI EF JUDGE; M NTON, JUDGE; M LLER, SENI OR
JUDGE. !

M LLER, SENI OR JUDGE: Appellant George Joshua Crance (Ceorge)
brings this appeal fromthe Boyd Circuit Court of a decree of
di ssolution of marriage entered June 2, 2003, and an order
overruling his exceptions to and adopting the April 9, 2003,
Report of the Donestic Rel ations Conm ssioner (DRC) entered

April 23, 2003.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



Bef ore us George argues that the trial court erred in
awar di ng mai nt enance of $618.00 per nmonth to appellee Betty Ann
Crance (Betty) by failing to consider both his ability to pay
and the sufficiency of Betty s property, and further erred in
the division of property by failing to consider the value of the
property set apart to each spouse.

We review questions of fact under the clearly
erroneous standard of Kentucky Rule of G vil Procedure (CR)
52.01 and questions of |aw de novo. As we conclude that the
findings of the circuit court are supported by substantia
evi dence and are not an abuse of discretion, we affirmthe
circuit court.

Betty was born May 18, 1951, and George was born
August 7, 1945. The parties married on April 13, 1974, and had
two children who were both emanci pated at the tine of the
pr oceedi ngs.

At the hearing before the DRC on Novenber 20, 2002,
evi dence was presented as follows. George was a long tine
enpl oyee of Anerican Electric Power (AEP) who had retired due to
a disability. He was earning $1,074.00 per nonth from Soci al
Security and $600.00 per nonth in long-termdisability from AEP
for a total nonthly incone of $1674.00. H s expenses were
$1656. 00 per nonth, and his nedical insurance was paid through

his enpl oyer. Evidence was al so presented that Betty was
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di sabl ed, earning $438.00 per nonth. Betty’ s expenses were
$1,513.87 per nonth at the tine of the hearing, anticipated to
be reduced to $1,479.20 after the dissolution. Betty was
covered by Medi care.

The parties accunul ated marital property including the
marital residence, valued at $52,000.00; Ceorge’s retirenent
benefits through AEP, valued at $27, 906.40; Ceorge’s 401(Kk)
pl an, val ued at $4,000.00; a baseball card collection, valued by
George at $500.00 and by Betty at between $65, 000. 00 and
$80, 000. 00; a 1998 Honda Civic val ued at $8,000.00 with no |ien;
a 1998 Toyota Canry val ued at $13,500.00 with a lien of
$8,995.88; a 2002 Nissan with a lien in excess of $10,000.00; a
life insurance policy with sone cash val ue, unvalued at the tine
of the dissolution; and marital debts of $133.00 on a discover
card and $428.84 in back utilities.

Betty al so clained non-marital property including, by
way of inheritance, living roomfurniture, a chest of drawers, a
hope chest, two odd tables, living roomsofa, chair, sofa table
and entertai nnment center; and a hope chest that was a gift.

Based on the evidence, the DRC reconmended that the
marital residence and the baseball card collection be sold and
t he proceeds divided equally (approximting equal portions of
$26, 000. 00 for the house and between $250.00 and $32, 500. 00 for

t he basebal |l cards); that Betty receive the non-marital property
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listed plus the dinette set, the bedroom furniture, her
daughter’s bed, the Christmas collection and the dryer; that the
parties equally divide 1) George's retirenment (equal division
approxi mates to $13,953.20 for AEP and $2,000.00 for the
401(k)), 2) the cash value of the life insurance policy, and 3)
the past utility bills of $428.84; that George return Betty's
jewelry; that Ceorge receive the 2002 Ni ssan and all debts
t hereon (which George testified had a Iien in excess of
$10, 000. 00); that Betty receive the 1998 Canry and all debts
t hereon (val ue of $13,500.00 and a lien of $8,995.88); that the
daught er receive the 1998 Honda; and that George pay the
di scover card debt ($133.00). Based on information from an
attorney with Hone Federal Savings and Loan Associ ation, the DRC
concl uded that proceeds fromBetty' s autonobil e acci dent
recovery were held in trust for the parties’ adult daughter and
t herefore were not considered in the conputation of maintenance
or division of the marital estate. Each party was responsible
for his or her attorney fees and CGeorge was responsible
additionally for the DRC fee and the court reporter’s fee.

The DRC further found that Betty did not have enough
property awarded to her and was thus unable to adequately
mai ntain herself through her incone. Based on the parties’
monthly income (George: $1,674.00; Betty: $438.00) and nonthly

expenses (George: $1,656.00; Betty: $1,513.87 at the tine of
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the hearing, anticipated to be reduced to $1,479.20 after the

di ssolution), the DRC recomended that, in order to equalize the
income of the parties, that George pay Betty mai nt enance of
$618. 00 per nonth until further orders of the Court.

Ceorge filed objections to the DRC report, claimng
that the award of $618.00 per nonth in maintenance was excessive
in light of Kentucky Revised Statutes (KRS) 403.200(2)(f), and
that the DRC s attenpt to equalize the parties’ incone |eft
George with a nmonthly shortage of $756.00 and Betty with a
nont hly shortage of $429.00. Additionally George argued that
the DRC incorrectly categorized the proceeds in Hone Federal as
an irrevocabl e trust and argued that the proceeds shoul d have
been considered Betty’'s non-marital property. Ceorge also
objected to the characterization of the entertai nnent center as
non-marital property, and objected to the sale and division of
t he baseball card collection instead of awarding it to the
parties’ son.

On April 23, 2003, the circuit court overrul ed
George’ s objections and adopted the DRC report of April 9, 2003.
Thereafter, on June 2, 2003, the decree of dissolution was
entered. This appeal foll owed.

George first argues that in awardi ng mai ntenance to
Betty the circuit court failed to consider KRS 403.200(2)(f),

whi ch states that any “mai ntenance order shall be in such
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anounts . . . as the court deens just, and after considering al
relevant factors including . . . [t]he ability of the spouse
from whom mai nt enance i s sought to neet his needs while neeting
t hose of the spouse seeking maintenance.” W disagree.

The amount of maintenance is within the sound

di scretion of the circuit court. GCentry v. Gentry, 798 S. W 2d

928, 937 (Ky. 1990). KRS 403.200 sets forth the findings
required to be made by the court in awardi ng mai ntenance. In

Perrine v. Christine, 833 S.W2d 825, 826 (Ky. 1992), the

Suprene Court st ated:

Under this statute, the trial court has dua
responsibilities: one, to nake rel evant
findings of fact; and two, to exercise its
di scretion in making a determ nation on

mai nt enance in |ight of those facts. In
order to reverse the trial court’s decision,
a reviewng court nust find either that the
findings of fact are clearly erroneous or
that the trial court has abused its

di scretion.

As stated in Russell v. Russell, 878 S.W2d 24, 26 (Ky. App.

1994) :

It is appropriate to award nai nt enance when
a party is not able to support thenselves in
accord with the sane standard of |iving

whi ch they enjoyed during nmarriage and the
property awarded to themis not sufficient
to provide for their reasonabl e needs.
Robbi ns v. Robbins, Ky.App., 849 S.W2d 571,
572 (1993); and Atwood v. Atwood, Ky. App.,
643 S. W 2d 263, 265-66 (1982). Furthernore,
where a forner spouse is not able to produce
enough incone to neet their reasonabl e
needs, it is appropriate to award
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mai ntenance. 1d. and Calloway v. Calloway,
Ky. App., 832 S.W2d 890, 894 (1992).

The circuit court considered both George and Betty’s
i ncone and expenses. The court concluded that both George and
Betty are disabled and that both sets of expenses are simlar,
including vehicle debt. The circuit court al so concluded that
t he award of maintenance of $618.00 per nonth to Betty served to
equal i ze the incone of the parties when added to Betty’'s
di sability income of $438.00 nonthly. Additionally, in the
di vision of marital property, both received one-half of the
proceeds fromthe sale of the marital residence, which
approxi mates to $26, 000. 00 each; one-half of George’'s AEP
retirement and 401(k) which approxi mates to $15, 953. 20 each;
one-hal f of the cash value of the life insurance policy which
was unval ued at the hearing; and one-half of the proceeds from
the sale of the baseball cards which approximates to either
$250. 00 or $32,500.00 each dependi ng on which val ue, George’ s or
Betty' s, is believed.

In Garrett v. Garrett, 766 S.W2d 634 (Ky.App. 1989),

the circuit court failed to consider KRS 403.200(2)(f) when it
i nposed mai ntenance obligations. The instant case is clearly
di stingui shable. Herein, the financial condition of both

parties was particularly considered by the circuit court which

made a specific finding to equalize the incone of the parties.



Under the circunstances, we conclude that the circuit court’s
findings of fact are not clearly erroneous, and its award of
mai nt enance to Betty in the anpbunt of $618.00 per nmonth is not
an abuse of discretion.

Ceorge al so argues that the award of nai ntenance was
further erroneous because the circuit court failed to consider
Betty’'s marital and non-marital property in finding that Betty
| acked sufficient property to provide for her reasonabl e needs.
KRS 403. 200(1) requires the court to make a finding before
awar di ng mai nt enance that the spouse seeking nmai ntenance | acks
sufficient marital and non-marital property to provide for his
or her reasonabl e needs.

Again, we disagree with George’s contentions. Betty’s
di vision of marital property anmpbunted mainly to one-half of the
marital residence, one-half of George’ s retirenment, and one-half
of the value of a life insurance policy. Both received vehicles
wWth simlar debt. Betty received non-marital property
consi sting of household itens. GCeorge’'s allegations of Betty
havi ng access to sufficient property to support her reasonable
needs by way of proceeds frominheritance and an autonobile
acci dent settlenment are not supported by the record. The
circuit court’s findings that these funds are not nmarital
property are clearly supported by the evidence. There was no

abuse of discretion in the award of nmi nt enance.



CGeorge lastly argues that the circuit court erred in
its division of marital property. (Ceorge asserts that the
circuit court failed to consider as marital property his
testinmony that Betty w thdrew $17,000.00 from joint savings,
gave it to the parties’ son who then returned the noney to
Betty. Again we disagree. Both parties nade all egations of
simlar amounts of dissipation of funds and both parties
di sagreed with the allegations of the other. Pursuant to CR
52.01, due regard shall be given to the opportunity of the tria
court to judge the credibility of the witnesses. The circuit
court’s distribution of the marital estate was equitabl e and
supported by the evidence. W conclude that there was no abuse
of discretion.

For the foregoing reasons, the decree and order of the

Boyd GCircuit Court is affirned.
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