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TAYLOR, JUDCGE: This case arises fromfour post-conviction
notions filed by Billy Eugene Wall, Jr. (Wall) seeking relief
fromhis conviction on eleven firearm possession charges and a
persistent felony offender charge (PFO. These notions were
stayed by the trial court pending a direct appeal of Wall’s
conviction to this Court. The case has subsequently evol ved
into a procedural nightrmare as Wall all eges to have brought

these notions under Ky. R Cim P. (RCr) 10.02, while the court



presumably treated the notions in its opinion and order as RCr
11.42 notions, notwithstanding that the court initially treated
the notions as having been filed under RCr 10.02. For the
reasons set forth herein, we affirm

VWall filed the notice of appeal of his conviction and
his pro se notions which are the subject of this appeal on
August 25, 2000. In Wall’s direct appeal, this Court affirned
hi s conviction by an unpublished opini on (2000- CA-002036- VR)
rendered on March 8, 2002. The Kentucky Suprene Court
subsequent|ly deni ed discretionary review of that opinion. This
Court, in its opinion on Wall’'s direct appeal, thoroughly
reviewed the factual background rel evant to understanding the
i ssues now before this Court and is restated in part as follows:

On Cctober 1, 1999, the Jefferson
County Police Departnent obtained a warrant
to search 4801 Fury Way, Louisville,
Kentucky. The search warrant was obt ai ned
based upon evidence that Wall, who was a
fugitive wanted on a crimnal warrant in
M chi gan, was staying in the apartnent. The
police al so had evidence that Wall, a
convicted felon, kept firearns at the
apartnent. The search warrant was executed
with the aid of a SWAT team As a result of
the search, the police discovered three
handguns and eight rifles, including an
assault rifle. Various anmunition, gun
parts, a small quantity of marijuana, and a
fake social security card were al so found.
Further, when police attenpted to arrest
Wall, he resisted arrest.

On Novenber 16, 1999, in Case 99-CR-
2793, Wall was indicted for two counts of



second- degree possession of a forged

i nstrument (KRS 516. 060); possession of a
firearm (handgun) by a convicted fel on (KRS
527.040); possession of marijuana (KRS

218A. 1422); and resisting arrest (KRS
520.090). On February 28, 2000, in Case 00-
CR- 0469, Vall was indicted for second-degree
persistent felony offender (PFO 11) (KRS
532.080(2)). On March 28, 2000, in Case 00-
CR-00703, Wall was indicted for two counts
of possession of a firearm (handgun) by a
convi cted felon; eight counts of possession
of a firearmby a convicted felon; and
second- degree persistent felony offender.
(footnote omtted).

The el even firearm possessi on charges
and the PFO charge were severed fromthe
remai ni ng charges and were tried before a
jury comrenci ng on May 31, 2000. Follow ng
t he presentation of the evidence, on June 5,
2000, the jury returned a verdict finding
Wall guilty on each of the el even charged
firearm possessi on of fenses and of PFO I1I.
Wal |l then waived jury sentencing in favor of
a pl ea agreenent under which the
Conmmonweal th recommended a total enhanced
sentence of fourteen years for the firearm
of fenses. In conjunction with the plea
agreenent, Wall pled guilty to the
possessi on of a forged instrunent charge,

t he possession of marijuana charge, and the
resisting arrest charge, with the sentences
received in those cases to run concurrently
with the sentence received in the firearm
cases. In conjunction with the plea, Wl
reserved his right to appeal his firearm
possessi on and PFO convi cti ons.

On July 12, 2000, wall filed a notion
for a new trial, which was subsequently
deni ed. A sentencing hearing was hel d on
July 18, 2000, and final judgnment was
entered on July 26, 2000.



At the tinme of the sentencing hearing in July of 2000,
Wal | requested a continuance on the grounds that the police had
used false information to obtain a search warrant and that
several of the Commonwealth’s w tnesses had given fal se
testinony at trial. The trial court refused to continue the
sentenci ng hearing, but advised Vall that the court would
consider his allegations when placed in witten notions.

On August 25, 2000, the sanme day that Wall filed the
notice of appeal fromhis conviction, Wall filed four pro se
notions. The caption on each of these notions reads as foll ows:

i Motion for Jefferson District Court

Public Defender[,] Mchael L. Goodw n
to Gve the Defendant[,] Billy Wall[,]
Jr[.] a Copy of Everything Pertalnlng
to the Defendant Case . . . ;
ii. Mdtion for a New Trial or Vacate
Judgnent for Inefective [sic]
Assi stance of Counsel;
iti. Mdtion for Crimnal Charges agai nst
Oficer C Marthet . . ., Anthony Allen
. ., [and] Assistant Commonweal t h
Attorney Monica Bryan Brashear . . .;
And
iv. Mdtion to Vacate or Set Aside Judgment
for Fraud upon the Court.
The trial court initially treated these notions as havi ng been
filed under RCr 10.02. By opinion and order entered Novenber 8,
2001, the trial court stayed consideration of the notions
pendi ng the outcome of Wall’'s direct appeal. The trial court

noted in the Novenber 8 opinion and order that Wall’'s notions

were untinely, having been filed after the five-day tinme limt
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set forth in RCr 10.06. The court further noted that neither
party had noved the Court of Appeals to stay Wall’s direct
appeal for the court to obtain jurisdiction pursuant to RCr
10.06(2) .1

I mredi ately after Wall’ s conviction was affirned by
this Court in March of 2002, wall filed a notion on March 26,
2002, to reinstate his pro se notions. By order entered Apri
26, 2002, the trial court permtted Wall to proceed in forma
pauperis and appoi nted counsel to represent Wall. Wall’s
appoi nted counsel subsequently filed at | east two notions for
extension of tinme to file a supplenental nmenorandum which
referenced in each that the nenorandum woul d be filed “in
support of RCr 11.42.” Wall’s supplenental nmenorandum was fil ed
on Septenber 25, 2002, and again referenced therein that it was
filed “in support of RCr 11.42.” There is no reference in the
menorandumto RCr 10.02 and WAll’s primary argunment to the tria
court in his supplenental nenorandum | ooked to a search based
upon a search warrant that had been obtained illegally.

On Novenber 4, 2002, the trial court entered its
opi nion and order denying Wall’s notion for relief pursuant to

RCr 11.42. The trial court held that an illegal search and

Y Qur Court noted in its Opinion affirmng Wall’s conviction on direct appeal
that the trial court properly construed the notion as a notion pursuant to
Ky. R im P. (RCr) 10.02. Additionally, the trial court could properly
consider a notion to vacate judgrment while the appeal was pendi ng under RCr
11.42. WIlson v. Commonweal th, 761 S.W2d 182 (Ky. App. 1988).
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sei zure does not forman appropriate basis for relief pursuant
to RCr 11.42. This appeal followed.

Wal | argues that the trial court erred by classifying
his notion as an RCr 11.42 notion and that he has not been
af forded a hearing based upon his allegations of fraud and
perjured testinony at trial. Additionally, Wall argues that he
has “perceived injustices” because the search warrant in his
case was obtai ned through an affidavit prepared by police
officer Mark Watson. O ficer Watson was indicted and convicted
in Jefferson County nore than two years after Wall’'s trial
apparently for giving false affidavits to obtain illegal search
warrants in other crimnal cases.

This Court has thoroughly exam ned the record on
appeal, including Wall’s pro se notions and the suppl enent al
menor andum of | aw submitted to the trial court. This Court can
| ocate no evidence therein, nor does Wall direct this Court to
any new evidence that |inks Oficer Watson's al | eged
inproprieties to Wll or this case. This case was not cited as
a basis for Watson’s indictnent. The fact that O ficer Watson
may have been involved in obtaining a search warrant in Wall’s
case or was otherw se involved in Wall’'s arrest does not al one
require an evidentiary hearing or a newtrial for Wall.

Specul ation or conjecture about O ficer Watson does not

constitute new evidence sufficient to warrant a new tri al under



RCr 10.02. “Newly discovered evidence ‘nmust be of such decisive
value or force that it would with reasonabl e certainty, change
the verdict or that it would probably change the result if a new

trial should be granted.”” Collins v. Commonweal th, 951 S. W 2d

569, 576 (Ky. 1997)(citation omtted). Additionally, any notion
for a new trial based upon newy discovered evidence nust be
acconpani ed by an affidavit show ng the appell ant exercised
sufficient diligence to obtain the evidence prior to his trial.
Id. The record before this Court reflects no such affidavit nor
does it identify any new evidence that would pertain to the
al l eged actions of Oficer Watson sufficient to warrant a new
trial for Vall.

Accordingly, our reviewon this appeal is limted to
the argunents raised pertaining to RCr 10.02 and RCr 11.42. W
wi || address each of these issues separately.

Wal | argues that his four pro se notions should be
treated as RCr 10.02 notions which the trial court did
initially.? W agree that Wall’'s “Mdtion to Vacate or Set Aside
Judgnment for Fraud Upon the Court” sets forth grounds that could
be raised under a RCr 10.02 notion. However, we believe the

trial court was correct in its interlocutory order of Novenber

8, 2001, that this notion was untinely. The tine restraints for

2 W would note that only two of Walls four notions have any substance or
rel evancy to this appeal. The notion requesting counsel to turn over his
files to Vll and the nmotion for crimnal charges against individuals named
therein are not properly before this Court on appeal.
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filing a notion under RCr 10.02 are found in RCr 10.06(1) which
mandates that a notion for new trial shall be served not |ater
than five days after return of the verdict. The verdict in this
case was entered on June 5, 2000. Wall’s notion pursuant to RCr
10.02 was filed on August 25, 2000, eighty-one days after the
verdi ct was rendered. The Kentucky Suprenme Court, in Shadowen

v. Commonweal th, 82 S.W3d 896 (Ky. 2002), held that a notion

for a new trial under RCr 10.06 nust be served not |ater than
five days after the return of the verdict, exclusive of

Sat urday, Sundays and | egal holidays. Were the requirenents of
this rule are not net, appellate courts are not obligated to
address the nerits of any allegations asserting error on a trial

court’s ruling on a newtrial notion. Pate v. Conmmonweal th, 134

S.W3d 593 (Ky. 2004). Accordingly, any argunents raised on
appeal that the trial court erred in not ruling on the RCr 10.02
notions are not properly before the Court and ot herw se w thout
merit.

As concerns RCr 11.42, there is no dispute that \Wal
filed a “Mdtion for a New Trial or Vacate Judgnent for

I nefective[sic] Assistance of Counsel,” as one of his four pro
se notions on August 25, 2000. Wen this Court’s opinion was
rendered on Wall’s direct appeal, Wall imrediately filed notions

with the trial court to re-docket his pro se notions, including

his notion for ineffective assistance of counsel. Wll's



appoi nted counsel filed two notions for extensions of tinme to
file a suppl enental nenorandum regardi ng his post-conviction
relief under RCr 11.42 and then, in his supplenmental nmenorandum
argued the nmerits of Wall’s pro se notion under RCr 11.42. It
is without question that the supplenental nenorandum submtted
by Wall’s counsel primarily addressed issues pertaining to the
| egality of the search warrant issued to search the prem ses
where Wall had been living. The gist of the notion for

i neffective assistance of counsel filed by Wall al so | ooked to
i ssues pertaining to the search warrant, the fabrication of

evi dence, and counsel’s failure to tinely seek suppression.
However, neither in Wall’s notion nor suppl enental menorandum
does he identify any evidence or make any substantive argunent
as to how his counsel was ineffective at trial. Wether this
was strategy or oversight is not relevant to our review. The

trial court, citing Brown v. Wngo, 396 S.W2d 785 (Ky. 1965),

correctly held inits opinion that allegations regarding an
illegal search and seizure alone do not forman appropriate
basis for relief under RCr 11.42. Accordingly, there was no
error in the trial court’s denial of Wall’s notion for relief
pursuant to RCr 11.42.

For the reasons and grounds set forth herein, the
opi nion and order of the Jefferson Crcuit Court is affirmed.

ALL CONCUR
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