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M NTON, JUDGE: This is an appeal fromthe circuit court’s grant
of summary judgnment sustaining the Cty of Eddyville s special
assessnent liens on five subdivision |ots purchased by Janes and
Jani ce Breedlove. The circuit court ruled that Eddyville's
assessnent ordi nance was properly enacted and the resulting
encunbrances enforceabl e even though when the Breedl oves bought
the lots the city had neglected to conply with a self-inposed

notice requirenent to file a copy of the ordinance with the Lyon



County Clerk. On appeal, the Breedl oves repeat the | ack-of-
notice argunent which we reject. They al so argue that sumary

j udgnment was inproper, insisting that an issue of fact exists as
to whether Eddyville s city clerk msinformed their attorney
about the existence of the unpaid assessnents because their
attorney’s title opinion did not show the unpaid city
assessnents, and he testified in discovery that he customarily
called the city clerk to check for unpaid city taxes or
assessnents when certifying a title for property located in the
city. But because there is no evidence that the attorney ever
contacted the city clerk to ascertain the status of the special
assessnments and because his statenments concerning his routine
busi ness practice would be inadm ssible at trial, there was no
genui ne issue of material fact. The summary judgnent was

proper. W affirm

THE FACTUAL BACKGROUND

The Breedl oves already owned | ots nunbered 29, 30, 31,
and 32 of the Sarah Lane Subdivision in the Gty of Eddyville,
Lyon County, Kentucky, when they bought |ots nunbered 21, 23,
25, 28, and 36 in 1996. Before buying the lots in 1996, they
hired G L. Ovey, Jr., a local attorney, to performa title
exam nation. Ovey certified the title, subject to a

$7,000 nortgage to the Bank of Lyon County and ot her exceptions



and reservations as stated in his letter to the Breedl oves,
dated June 26, 1996. Ovey certified that there were no properly
recorded nechanics’ liens, |lis pendens notices, or any other
encunbrances found recorded in the Lyon County Clerk’ s office,
the Lyon County Sheriff’s office, or the Lyon Crcuit Cerk’s
office. The opinion letter makes no reference to a search of
the tax bills or assessnment records affecting the property which
m ght have existed in the Eddyville Gty Cerk’s office.

The Breedl oves bought the lots on July 3, 1996, for
$22,000. The bank’s nortgage was paid fromthe closing and
rel eased. No other funds were withheld fromthe proceeds of the
sale. About a nonth after the closing, Ovey sent the Breedl oves
an updated title opinion letter confirm ng that their deed had
been properly recorded with the county clerk; and the bank’s
nort gage had been released. The final certification adopted by
reference the remaining exceptions fromthe original title
certification.

Back in 1994, Eddyville had |evied a street and sewer
assessnment on the lots in the Sarah Lane Subdivision. The city
held its first public hearing for Ordinance 1-24-94A to levy the
speci al assessnment on Cctober 12, 1993. The Ordi nance itself
was read before the Eddyville City Council, first, on January 24
and, again, on February 7, 1994. Notice of it was also

publ i shed in the | ocal newspaper, the Herald Ledger, on
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March 23, 1994. The O di nance stated that a copy of it “shal
be filed wwth the County Cerk of Lyon County, Kentucky.” This
filing was not acconplished until six years later, March 23,
2000.

On Decenber 7, 1999, Eddyville Mayor Jerry Peek sent a
letter to the Breedloves informng themthat the assessnent for
street and sewer inprovenents affecting |ots nunbered 21, 23,

25, 28, and 36 was unpaid. The anmount due for the assessnents
was $14,803.15. Since the Ovey’'s title certificate did not
reveal the unpaid assessnments and the Breedl oves had assuned the
previ ous owners had paid them they refused to pay the city.

Eddyvill e responded to the Breedl oves’ refusal to pay
by inmposing a “statutory lien” on the lots. The city cited
O di nance 1-24-94A, KRS 76.172, and KRS 107.160 as its authority
to inpose such a lien. The lien was filed in the Lyon County
Clerk’s office on April 3, 2000; and it affected all of the lots

t he Breedl oves bought in 1996.

PROCEEDI NGS | N LYON Cl RCU T COURT

The Breedloves filed suit in Lyon Circuit Court on
July 2, 2001. 1In their conplaint, they alleged that O dinance
1- 24-94A was void or voidable; that the “statutory lien” was
al so void or voidable; and that the city, acting through its

mayor, had sl andered the Breedloves’ title to the property.



Eddyvill e’ s answer denied the allegations in the conplaint and
di scovery proceeded.

The Breedl oves eventually noved for a partial summary
judgnment. Their notion asserted that Eddyville had failed to
conply with the requirenents of the ordi nance, that neither the
ordi nance nor statutory lien were recorded at the tine the
Br eedl oves purchased the lots, and that the statutory authority
cited for the lien was inapposite. In response, Eddyville
clainmed that failure to file the Ordi nance was an oversi ght and
not fatal, the Breedl oves had actual notice of the assessnents,

and reference to inapplicable statutes did not invalidate the

l'ien.

The circuit court granted summary judgnent in favor of
Eddyville on all issues and dism ssed the conplaint. The
circuit court found that: first, the Odinance was valid and

was effective at the point of its publication in the Herald
Ledger; second, the statutory lien was valid; and third, the
Breedl oves had notice, even if it was nerely inquiry notice, of
t he assessnents. The Breedloves filed a notion to alter, anend,
or vacate the court’s order and a notion for finding of facts;
and, on January 15, 2003, both notions were denied. This appea

foll ows.



THE | SSUES ON APPEAL

The crux of the Breedl oves’ appeal focuses upon a | ack
of notice to them They concede that they had actual know edge
of the assessnents affecting the lots in the subdivisionlas
evi denced by Janes Breedl ove’'s presence at the Cctober 12, 1993,
publ i c hearing when Ordi nance 1-24-94A was first presented. But
they insist that they cannot be found liable for the paynent of
t he overdue assessnents because they did not have notice of the
unpai d assessnents on these lots. They argue that since the
City did not record its lien in the Lyon County Clerk’'s office
until 2000, they had no way of know ng about the encunbrance for
unpai d assessnents on these |lots. They al so argue that
Eddyvill e’ s delay in filing the ordinance with the County Cerk
invalidated it and that the statutory lien ultimtely recorded
by Eddyville was invalid because it cited the wong statutes as
authority. Finally, the Breedl oves contend that a factual issue
exi sts which precludes sunmary judgnent: whether the Gty Cerk
m sl ed Ovey when he called the clerk’s office in the course of
his title exam nation to check on any unpaid city taxes or

assessnents. On all these points, we disagree.

THE STANDARD OF REVI EW

It is well-settled that summary judgnent “is to be

cautiously applied and should not be used as a substitute for



1

trial.” On appeal, the record nmust be “viewed in a |ight nost

favorable to the party opposing the notion for summary

2

j udgnent . ” Summary judgnent should only be affirmed “where the

novant shows that the adverse party could not prevail under any

ci rcunst ances. "2

The party opposing summary judgnent can only
succeed if the party presents “at |east sone affirmative

evi dence show ng that there is a genuine issue of material fact
for trial.”*

Summary judgnent was granted to the non-noving party
in this case. Al though the Breedl oves nmade the notion for
partial summary judgnent, the circuit court awarded summary
judgnment in favor of Eddyville. The Breedl oves argue that this
was an abuse of the court’s discretion since the Gty never
brought its own notion for sunmary judgnent. But, “[a] court
may grant a summary judgnment for the non-novant where there are

no genui ne i ssues of fact.”®

This practice is sound “where
overruling the novant’s notion for sunmary judgnent necessarily

requires a determ nation that the non-novant is entitled to the

! Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476,
483 (Ky. 1991).

Scifres v. Kraft, 916 S.W2d 779, 781 (Ky.App. 1996).

:d.
St eel vest, supra, at 482; Kentucky Rules of Civil Procedure (CR) 56.

® Kurt A Phillips, Jr., Kentucky Practice, Rules of Civil Procedure
Annotated, vol. 7, Rule 56.03, cnt. 11 (1995).



relief asked.”® W believe that in this case, overruling the
Br eedl oves’ notion would have resulted in such an out cone.
Therefore, we do not believe the circuit court abused its

di scretion by awarding the Gty summary judgnent.

EDDYVI LLE' S ORDI NANCE |'S VALI D

The Breedl oves argue that the circuit court erred as a

matter of |aw by concludi ng that O di nance 1-24-94A was validly

enacted. The pertinent |anguage of the ordinance is as follows:

THI' S ORDI NANCE SHALL BE EFFECTI VE upon its
second readi ng and passage and publi cati on;
at which tinme there shall be nailed by
certified mil to each affected property
owner in the described area a Notice of
Determ nation to Proceed with the project as
well as the fair basis of assessnment to be
utilized, the estimted cost to the property
owner, and the ratio of costs each property
owner bears to the total cost of the entire
proj ect .

BE | T FURTHER ORDAI NED t hat upon publication
of the ordinance, a copy of the sane shal

be filed with the County Clerk of Lyon
County, Kentucky.

In support of their argunent, the Breedl oves focus on

t he second paragraph of the ordinance requiring that the
docurent be filed with the Lyon County C erk. Because

O di nance 1-24-94A was not filed for six years after its

enactnent, the Breedloves claimit was invalid. They also cite

® 1d.; see also, Storer Communications of Jefferson County, Inc. v.

O dham County Board of Education, 850 S.W2d 340 (Ky.App. 1993);
G een v. Bourbon County Joint Planning Conm ssion, 637 S.W2d 626
(Ky. 1982).




to Helmv. Citizens to Protect Prospect Area, Inc.’ for the

proposition that “[a] local l|egislative body to enact a valid

ordi nance nust observe all |egal requirenents, including those

t hey i npose upon thensel ves.”®

The circuit court disagreed with the Breedl oves’
contention, holding that the ordinance was valid. Specifically,
t he court held:

The Ordi nance was enacted under KRS 91A. 200-
. 290, which deal with the procedures of
financing [inprovenents]. |If a city decides
to proceed with an inprovenent by a speci al
assessnment, it is required to adopt an

ordi nance describing the nature of the

i mprovenent, its scope, the cost, the basis
of the assessnents, and the financing

nmet hod. Upon passage of this ordinance, the
city must publish the ordinance and send by
certified mail a notice of the determ nation
to proceed with the inprovenent, the fair
basi s of assessnent, and the estimated cost
to each owner. KRS 91A 260[.] Al of these
steps were adhered to by the Cty of
Eddyville. Thus, it is valid under the
statutes. Further, the Court finds that he
[sic] ordinance went into effect as soon as
it was recorded in the | ocal newspaper.

Even though a copy of the ordi nance was
filed years after its publication, the Court
finds that it was still valid and in effect.
The | anguage of the ordi nance does not
indicate that recording is a requirenent to
the time upon which the ordinance will be
effective.

7 864 S.W2d 312, 314 (Ky.App. 1993).

8 1d.



We agree with the circuit court’s assessnment. The
pertinent portion of the ordinance plainly states that the
ordi nance will be effective “upon its second readi ng and passage
and publication.” The evidence indicates that the City adhered
to all of those requirenents of enactnent. Although the
ordi nance was not filed for record with the county clerk in a
timely manner, we do not believe this delay was fatal to its
effectiveness. So we affirmthe circuit court’s decision with

regard to this issue.

REFERENCE TO | NAPPOSI TE STATUTES DI D NOT | NVALI DATE THE LI EN

The Breedl oves argue that the statutory lien filed by
the Gty was invalid because the statutes referred to in the
lien were inapplicable. The circuit court held that the lien
was valid “inasnuch as it is based upon KRS 91A and
Ordi nance 1-24-94A,” despite the fact that KRS 76.172 and
KRS 107. 160, the statutes expressly referred to in the lien, did
not apply.

W agree with the circuit court. The statutes relied
upon by the Gty in inposing its lien were inmaterial since they
were “not applicable to a city the size of Eddyville” and
referred to “procedures significantly different than those used
to enact O di nance 1-24-94A.” However, we believe this m stake

was harm ess; nerely referring to the incorrect statute does not

-10-



necessarily invalidate the lien. This is especially true since
there is other statutory authorityOspecifically, KRS 91A0to
support the Cty’'s inposition of the lien. Therefore, although
the wong statutes were cited, the lien itself was valid.

Therefore, we affirmon this issue.

THE ATTORNEY' S OFFI CE CUSTOM DOES NOT MAKE A FACT | SSUE

The Breedl oves argue that summary judgnent was
erroneous because a genui ne issue of material fact exists.
Specifically, they point to the allegedly conflicting testinony
of Ovey and Panela Pruiett, the Cty Cerk of Eddyville. In his
deposition, Ovey clained it was his custom habit, and practice
to check not only with the Lyon County Clerk’s Ofice but, also,
with Gty Hall while performng title searches in order to
ensure property was not burdened by encunbrances. Pruiett
testified that Ovey never contacted her office regarding the
exi stence of encunbrances on the Breedl oves’ |ots. Because of
this testinony, the Breedl oves claimsummary judgnent in favor
of the Gty was inproper because there exists an issue of fact
as to whether the Cty Cerk msinformed the title exam ner
about the existence of unpaid special assessnents.

Ovey’s deposition contained the follow ng Iine of
guestions and answers:

Q Did your [title] opinion identify or

recite any title encunbrances that

-11-



woul d have been asserted at that tine
by the City of Eddyville affecting
these four [sic] lots?

It did not.

And what woul d be your normal practice,
M. Ovey, to have followed in order to
have ascertai ned whether or not there
wer e any encunbrances asserted by the
Cty of Eddyville at that tinme?

Well, first of all, I would check with
the Lyon County Cerk’s Ofice, which
is the office where all docunents that
affect title, transfer of the property,
et cetera, should be filed. And it was
customary, when | was in private
practice, that these properties in the
city limts, that we would call the
city hall, check taxes and things of
that nature, see if there was any back
t axes owed, present taxes owed, or any
encunbr ances.

kay. Woul d assessnents against |ots
be sonething that would be reflected in
atitle opinion as an exception to the
title opinion?

It should be an exception if it was
recorded, definitely, in the clerk's
office. Wien | have been told by the
city officials that there’s an
assessnment, put themin a title before.

And this title opinion that you
rendered in June of 96 then, would I
be correct in understanding that your
exam nation reveal s no recorded
assessnents, |iens or encunbrances by
the Gty of Eddyville?

That' s true.

And would it also reflect that you were
not infornmed or advised by the city of

-12-



A carefu

reveal s that

any |liens, assessnments, or encunbrances
ot her than ad val orem t axes?

Let ne just basically state, | do not
recal |l specifically.

I under st and.

I nean, it’s been ’96. You know, |
can’t tell you that | called at 11:01
to city hall and talked to a particul ar
clerk. Al | can testify tois that it
was ny custom and habit, and practice
to do so.

Ckay.

And had | been inforned, based upon
that customof calling, that there was
an assessnment, | would have, in al

i kelihood, included that in that
title.

And you don’t have any reason to think
t hat your normal practice and custom

t hat you’ ve descri bed woul d have been
deviated fromwith regard to this
particular title opinion. |Is that
correct?

| don’t know why it would ve of [sic].

And had you been advi sed of any
encunbrance, or assessnents, or liens,
t hose woul d have been reflected in your
title opinion?

In all likelihood. But I'mstill of
the opinion that it m ght not have been
required. But | would, in al

l'i kel i hood, would have done that.

he never affirmatively stated that he, nor

- 13-
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fromhis office, called City Hall to determ ne whether there
were any outstanding city tax bills or unpaid special
assessments ow ng on the property purchased by the Breedl oves.
At best, Ovey candidly attested only to what had been his office
custom stating that it was his “custom and habit, and practice
to do so.”

Kent ucky courts have | ong prohibited evidence of
“habit” or “custoni evidence frombeing introduced at trial.
The history of this exclusion was recently di scussed by the

Suprenme Court in Burchett v. Conmmonweal th:®

[H abit evidence . . . has been inadm ssible
in Kentucky courts for at least a century.

In Louisville & NNR Co. v. Taylor's
Admr, it was held: "[Neither side can
give in evidence what the custom or practice
of either of the parties is. The question
is not what they were accustoned to do, but
what they did at the tinme in controversy."
Thi s reasoni ng was subsequently affirned
decades later in Cincinnati, NO & T.P. Ry.
Co. v. Hare's Adnmi x. In 1990, the Genera
Assenbly sought to permt habit evidence
when it enacted KRS 422A 0406, which woul d
have created a state counterpart to the
federal rule permtting habit evidence. But
KRS 422A. 0406 was subject to the approval of
this Court and, consistent with our
| ongst andi ng case |aw, we rejected that
| egi sl ati on, which was subsequently
repealed. This judicial aversion to habit
evi dence [l ed] Professor Lawson to
accurately remark: "The appeals courts of

° 98 S.W3d 492 (Ky. 2003).

10 Kentucky Revised St at utes.
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Kent ucky have not | ooked with favor upon
evi dence of habit. Such evidence has

consistently been declared to be
i nadni ssi bl e under Kentucky |aw. "?*!

The Burchett Court perpetuated the prohibition against
t he introduction of habit evidence, stating:

Wi | e habit evidence has an intuitive
appeal, close scrutiny reveal s nunmerous
difficulties with its use. These
difficulties do nore than suggest that the
correct course is not to allow such

evi dence. The nost glaring problemis that
the introduction of habit evidence violates
KRE'? 403. Questions of admissibility start
with KRE 401, which permts evidence "having
any tendency to nmake the existence of any
fact that is of consequence to the

determ nation of the action nore probable or
| ess probable than it would be wi thout the
evi dence." Evidence that a person had a
"regular" or "routine" practice of
perform ng sonme action would neet the

requi renent of KRE 401. And all relevant
evi dence, including evidence of a routine
practice, is adm ssible, unless otherw se
prohi bited. See KRE 402. But "rel evant[]
evidence may be excluded if its probative
val ue is substantially outweighed by [1] the
danger of undue prejudice, [2] confusion of
the issues, . . . or by [3] considerations
of undue delay, . . ." See KRE 403. Habit
evidence inplicates all three of these

i mpermi ssible results. !

1 1d. at 494, 495 (citations omtted).
12 Kentucky Rul es of Evidence.

3 Burchett at 496.
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The issue was further discussed by this Court in

14

Thomas v. Greenview Hospital, Inc. In Thomas, the appellant

argued that information regarding hospital “routine” was
erroneously admitted into evidence. The appellant asserted that
such evidence was habit evidence and, therefore, was

i nadm ssi bl e under Burchett and KRE 403. In determning the
extent to which habit evidence nust be excluded, we defined
“habit” as “an individual person’s specific regular or

n 15

consi stent response to a repeated situation, and “custoni as

“the routine practice or behavior on the part of a group or

organi zation that is equivalent to the habit of an individual.”?*®

We further held that Kentucky’ s prohibition against the
i ntroduction of habit evidence “excludes both personal habit and
custom or business routine practice in proving conformng

n 17

conduct . However, we concl uded that custom evidence is

adm ssible if it can be shown that the evidence is “rel evant for
pur poses other than to prove conform ng conduct on a specific

occasi on . 18

14 127 S.W3d 663 (Ky.App. 2004).
5 1d. at 669.

% |d.

7 1d. at 670.

18 d.

-16-



Ovey’'s testinony, therefore, is the type of evidence
excl uded by our courts under KRE 403 as “habit” or “custont
evidence. H s testinony nerely reveals that when he was in
private practice, it was his business customto call Gty Hal
when conpleting a title search. As we held in Thonmas, this
evi dence nust be excluded at trial.'® But is it enough to
survive a notion for summary judgnment ?

Several jurisdictions have held that “genuine issues
of material fact” only include “evidence or statenents that
woul d be adm ssible on the trial and have probative force” and
that only this evidence “nmay be considered in ruling on a notion

for summary judgment . . . .”2° |n Bonbard v. Fort Wayne

Newspapers, Inc., the United States Court of Appeals for the

Seventh GCircuit held that the evidence relied upon by the party

opposi ng summary judgnent “nust be conpetent evidence of a type

n 21

otherw se admissible at trial. Li kewi se, in Hartsel v. Keys, %

the United States Court of Appeals for the Sixth Crcuit
reasoned that “the plaintiff nust present ‘evidence on which the

jury could reasonably find for the plaintiff.’”?® Therefore, the

9 1d. at 670, 671.

2073 Amlur2d Sunmary Judgnent § 50 (2001).
21 92 F.3d 560, 562 (7'" Gir. 1996).

2287 F.3d 795, 799 (6'" Cir. 1996).

2 d.
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Court held that “hearsay evidence may not be considered on a
motion for summary judgnent.”?*

Al t hough we agree with the Breedl oves that Ovey’s
testinmony could potentially present a genuine issue of materi al
fact which m ght preclude summary judgnent, the testinony is
i nadm ssible. As the Courts held in Bonbard and Hartsel,
evi dence relied upon by the party opposing sunmary judgnment nust
be adm ssible in court. W are persuaded by the reasoning of
these courts. W hold that in Kentucky, evidence that would
ot herwi se be inadm ssible at trial cannot be relied upon in
opposi ng summary judgnent. To constitute a “genui ne issue of

material fact,” evidence nust be of the sort that could be
admtted at trial

Since evidence of Ovey’s business custom woul d not be
adm ssible at trial, we conclude that there is no genuine issue
of material fact with regard to the allegedly conflicting
testinony of Ovey and Pruiett that would require reversal of the
summary j udgnent .

For these reasons, the decision of the Lyon Circuit
Court awarding the Gty of Eddyville summary judgnent is

af firned.

DYCHE, JUDGE, CONCURS.

2 d.
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KNOPF, JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRING Wile | agree with the
reasoning and the result of the majority opinion, I wite
separately to add an additional point. The trial court and the
majority both find that Breedl ove was on inquiry notice of the
1994 ordi nance enacting the assessnment. As pointed out in the
trial court’s opinion, Breedlove received actual notice of the
assessment, at least as it related to the property which he
owned at the tine. However, there was no evidence that
Breedl ove coul d have determ ned that any assessnent was owed on
the Iots which he acquired in 1996. At the very least, the
extent of Breedlove s actual notice of any assessnents agai nst
t hose properties was an issue of fact.

However, this issue of fact was not material and did
not preclude summary judgnent. Even if the assessnments were not
filed of record prior to 1999, the City notified Breedl ove of
t he assessnents in Decenber of 1999 and filed the assessnent
ordi nance wth the county clerk on March 23, 2000. Thus, the
lien filed by the City on April 3, 2000, conplied with the

requi renents of KRS 91A 280 and was vali d.
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