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M NTON, JUDGE: Tammy Burton entered a guilty plea in Fulton
Circuit Court to one count of theft by deception under $300.00.1
She appeals fromthe trial court’s judgment sentencing her to
twel ve nonths’ inprisonnent, probated for two years, and
ordering her to pay $15,217.51 in restitution. She asserts that
the trial court erred by denying her a neaningful opportunity to

chal l enge the victims allegations of financial damages and then

1 Kentucky Revised Statutes (KRS) 514.040.



refusing to let her withdraw her guilty plea. She further
clains that she was entitled to have a jury set her restitution.
Finally, she asserts that the trial court |acked the authority
to order restitution greater than or equal to $300. 00.

As a matter of statutory law, Burton was not entitled
to have a jury determne her restitution. Setting her
restitution was a matter within the discretion of the trial
court. But we hold that the trial court did abuse its
di scretion by denying Burton a neaningful opportunity to
controvert the allegations concerning the victims nonetary
damages. It further erred by setting her restitution at
$15, 217. 51 because there is not substantial evidence in the
record supporting the fact that the victimsuffered $15,217.51
in monetary damages. W find no abuse of discretion in the
trial court’s refusal to et Burton withdraw her guilty plea.

So we vacate only that portion of Burton’s sentence that deals
with her restitution order and remand for additional proceedi ngs

consi stent with this opinion.

THE RESTI TUTI ON ORDER

Burton was indicted for theft by deception over

$300. 00% and unl awful transaction with a minor in the second

2 KRS 514. 040



degree,® both Cass D felonies,* for stealing groceries from
E. W Janes and Sons Supermarket through a practice known in the
grocery business as “sweethearting.” Sweethearting occurs when
a cashier, w thout authorization, charges certain custoners |ess
than full price for itens or gives those custoners itens for
free. Burton, her sister, Ashley Burton (Ashley), and an

acquai ntance, N kki Noonan, were all accused of stealing from
E.W Janes in this manner on nultiple occasions between Mrch
2001 and October 2001 with the assistance of F.C., a m nor who
wor ked as a cashier. Burton and Noonan were tried together in a
jury trial that ended in a mstrial when the jury failed to
agree upon a verdict regarding either defendant.

After the mstrial, Burton entered into a plea
agreenment. The Conmonweal th anmended the theft charge to theft
by deception under $300.00 and dropped the charge of second-
degree unlawful transaction with a mnor. The Conmonweal th al so
prom sed to recomend a twel ve-nonth sentence, probated for two
years. The plea agreenent was silent on the matter of
restitution. And Burton does not assert that the Commonweal th
prom sed her anything with regard to visitation. Burton then
entered a guilty plea to the anended charge. Restitution was

never mentioned during her plea colloquy, which was ot herw se

¥ KRS 530. 065.

4 See KRS 514.040(8), KRS 530.065(2).
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adequate. Restitution also was not nentioned in her presentence
i nvestigation report (PSI).

When the issue of restitution canme up during the
sentenci ng hearing, Burton' s counsel advised the trial court
that a representative of EEW Janes had told Burton that she
only needed to pay $71.00 in restitution, which she had paid.
The trial court expressed skepticismthat this $71.00 was
paynment in full, recalling testinmony fromthe abortive tria
that E.W Janes | ost around $15, 000. 00 due to the sweethearting.
The victim s advocate could neither confirmnor deny whet her
this $71.00 paynent was paynent in full. The Conmonweal t h
requested that Burton be ordered to pay $15,217.51, the total
| osses that E.W Janes clained at the abortive trial. The
Commonweal th noted that Ashley and Noonan, who had al r eady
entered guilty pleas, each were sentenced to pay restitution in
that anount. No evidence concerning E.W Janes’s nonetary
| osses was presented at the sentencing hearing.

After the dispute over restitution arose, Burton
repeatedly requested a restitution hearing or an opportunity to
controvert the evidence of EEW Janes’s | osses but her requests
were denied. Her request to withdraw her guilty plea was
simlarly denied. She was sentenced to twelve nonths, probated
for two years, and ordered to pay $15,217.51 in restitution.

But the trial court infornmed her that if she could convince



probation and parole that this amount of restitution exceeded
the actual damages that E.W Janes suffered, then probation and
parol e coul d anend her restitution order accordingly. Burton

then filed this tinmely appeal.

RECORD ON APPEAL

As a prelimnary matter, we nust address two issues
concerning the record on appeal. Much of the Commonweal th’s
brief is premsed on the belief that the record before this
Court is inconplete because the videotape of the trial of Burton
and Noonan is missing. This is incorrect. The videotape of the
trial is included in the record on appeal.

Al so, both parties’ briefs rely on suppl enent al
material that was filed with the trial court after the judgnent
and sentence on plea of guilty was entered on April 24, 2003.
Burton refers to an email, dated April 26, 2003, from Carl
Bowmran, Security Coordinator at E.W Janes, to her counsel
whi ch purports to support her claimthat her $71.00 paynment to
E.W Janes is to be considered paynent in full. The
Commonweal th counters with a letter from Bowran, dated April 29,
2003, to the Commonweal th’s Attorney, stating that this enai
was a m stake and reasserting that Burton, Ashley, Noonan, and

F.C. stole $15,217.51 in groceri es.



Both parties have m ssed the “fundanental rul e of
appel l ate practice that after a final judgnent has been rendered
in the circuit court no additions to the record can be nmade of
matters which were not before the trial court when the judgnent
was rendered.”® Appellate review nust be conducted on the record
as it was presented to the trial court.® Therefore, we may not
consider either the April 26, 2003, email or the April 29, 2003,

letter in deciding this appeal.

NO DENI AL OF RI GAT TO HAVE RESTI TUTI ON SET BY JURY

Burton asserts that she was entitled to a have a jury
determ ne her restitution anmount, citing the provisions of
KRS 431.200. We disagree with that assertion. |In Kentucky,
restitution is “a systemdesigned to restore property or the
val ue thereof to the victinf rather than an additiona
puni shment.’ It is required as part of a sentence granting
probation.® The appropriate statute governing restitution
i nposed at the time of sentencing is KRS 532.032 (and the
statutes incorporated therein, including KRS 532. 033 and

KRS 533.030), the “generally applicable crimnal restitution

® Fortney v. Elliott’s Admir, 273 S.W2d 51, 52 (Ky. 1954).

6 1d.

" Commonweal th v. Bailey, 721 S.W2d 706, 707 (Ky. 1986).

8 See KRS 532.032(3).



statute.”® This is in contrast to KRS 431.200, an ol der statute
that establishes an alternative procedure for post-sentencing
restitution orders. '

KRS 533.030(3) states, in relevant part, as follows:

When i nposing a sentence of probation
in a case where a victimof a crinme has
suffered nonetary damage as a result of the
crime due to his property having been
converted, stolen, or unlawfully obtained,
the court shall order the defendant to
make restitution in addition to any other
penalty provided for the conm ssion of the
offense. . . . Restitution shall be ordered
in the full amount of the damages, unl ess
t he damages exceed one hundred thousand
dol l ars ($100, 000) or tw ce the amount of
the gain fromthe conm ssion of the offense,
whi chever is greater, in which case the
hi gher of these two (2) amounts shall be
awar ded.

Wthin these statutory guidelines, establishing the anount of

restitution is left to the discretion of the trial court.' This

° Fields v. Commonweal th, 123 S.W3d 914, 916 (Ky.App. 2003).

10 4.

1 Hearn v. Commonweal th, 80 S.W3d 432, 436 (Ky. 2002). See
KRS 532. 033, which states, in relevant part, as follows:

When a judge orders restitution, the judge shall

(1) Oder the restitution to be paid to a specific
person or organization through the circuit clerk
who shal |l disburse the noneys as ordered by the
court;

(2) Be responsible for overseeing the collection of
restitution;

(3) Set the ampunt of restitution to be paid,



di scretion is constrained by the dictates of due process, but
less is required to satisfy due process at sentencing than

during the guilt phase of a trial.?

Speci fic procedures such as
di scovery, cross-exam nation of adverse w tnesses, and fact-
finding by a jury are not constitutionally required at
sentencing.®® Consistent with this, KRS 532.032 calls for
“ordinary sentencing procedures as the foundation for

restitutionary sentences.”

This is in contrast to the jury
procedure used to set the anmount of restitution in post-
sentencing restitution orders under KRS 431.200. %

Burton's restitution was i nposed as part of sentencing
and in conjunction with probation. According to Fields, the
ordi nary sentencing procedures of KRS 532.032 apply to such
situations, rather than the jury procedures of KRS 431. 200,
whi ch are reserved for post-sentencing restitution proceedings. *®

Thus, Burton's claimthat she was entitled to have her

restitution set by a jury is wthout nerit.

(4) Set the anobunt and frequency of each restitution
paynent or require the paynent to be nmade in a lunp
sum

2 Fields, 123 S.W3d at 917.
1B 4.

¥ 1d. at 916.

5.

% d.



DENI AL OF MEANI NGFUL OPPORTUNI TY TO CONTROVERT EVI DENCE

Burton asserts that she was deni ed a neani ngf ul
opportunity to controvert the evidence agai nst her concerning
restitution. Both KRS 532.050 and ROrl” 11.02 require that a
def endant be given notice of a PSI report’s factual contents and
be “afforded a meani ngful opportunity to controvert the evidence
agai nst himat his sentencing hearing.”'® But it is left to the
di scretion of the trial court to determ ne which procedures are
required to provide the defendant in a particular case with this
meani ngful opportunity to controvert the evidence.®
Specifically, a defendant nust be given a meani ngful opportunity
to controvert factual allegations concerning a victims nonetary
damages. ?° Often, a defendant is first placed on notice of a
victims specific claimof nonetary danmages in the PSI report.??
A defendant has sufficient opportunity to controvert evidence
concerning restitution if the PSI report gives the defendant

notice of the property clained to have been | ost or damaged, as

Kentucky Rul es of Crimnal Procedure.

8 Commonweal th v. Jeffries, Ky., 95 S.W3d 60, 62 (Ky. 2002).

9 1d. at 63.
20 Fields, 123 S.W3d at 917-18.

2 1d. at 918.



wel | as notice of the nethod enployed to val ue the property. 22

The defendant then nmust be permtted to chall enge the assertions
in the PSI in a neaningful way, as by being permtted to
i ntroduce countervailing evidence. %

Fiel ds presents a situation in which a defendant was
deni ed the opportunity to controvert evidence agai nst him
concerning restitution. The defendant was ordered to pay
$140,000.00 in restitution after entering a guilty plea to
burglary and receiving stolen property charges related to the
theft of tools and merchandise froman auto parts store.? The
total claimwas far greater than he had expected and i ncl uded
cl ai ms by individual enpl oyees of the store, sone for thousands
of dollars, which had never been nentioned before.?® This |ist
of the alleged | osses, which was not provided until shortly

bef ore his sentencing, 2°

specifically identified only one of the
many al | egedly stolen or damaged items.?’ The defendant never

recei ved notice of the nmethod used to value the itens.?® Despite

22 1d. at 917.

Z 1d. at 917-18.
24 1d. at 915.

% 1d. at 916.

% d.

27 1d. at 917.

2 d.
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t hese problens, the trial court denied the defendant’s request
to cross-exam ne the clai mant enpl oyees. ?°

A panel of this Court held that the trial court’s
refusal to permt the defendant to cross-exanmi ne the restitution
cl ai mants was probably not an abuse of discretion since cross-
exam nation is not constitutionally mandated at the sentencing
phase.®° But the trial court’s failure to give the defendant
“adequat e notice of the clainms against himand any opportunity

"3l These

to controvert themplainly was an abuse of discretion.
failures rendered the sentencing hearing, with its foregone
concl usion on the issue of restitution, a sham %2

Li ke the defendant in the Fields case, Burton was not
gi ven a neani ngful opportunity to controvert the evidence
agai nst her concerning restitution. No notice of the specific
nonet ary danages was given in her PSI. Even if the evidence
produced at her abortive trial put Burton on notice regarding
the total anobunt of nonetary damages cl ained by E.W Janes,
Burton was hanpered in her ability to challenge these | osses

because, as is discussed bel ow, the supermarket never fully

explained at trial how it reached this figure of $15,217.51

29 |d. at 916.
0 1d. at 917.
81 d.

32 1d. at 917-18.
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The fact that the victinm s advocate coul d neither confirm nor
deny that Burton had made restitution in full with her $71.00
paynment should have inforned the trial court that this
$15,217.51 figure asserted by EEW Janes ni ght not be accurate.
By stating that probation and parole could fix any error in the
amount of restitution ordered, the trial court itself signaled
uncertainty about the total nonetary | oss suffered by EW
James. Nevertheless, the trial court denied Burton any

meani ngf ul opportunity to controvert the factual allegations
concerning E.W Janes’s nonetary damages, which fornmed the sole
basis of the trial court’s restitution order. This denial was

an abuse of discretion.

W THDRAVWAL OF GUI LTY PLEA

Havi ng concluded that the trial court’s failure to
permt Burton a neaningful opportunity to controvert the
evi dence agai nst her concerning restitution was an abuse of
di scretion, we rnust consider the appropriate renedy. In Fields,
that portion of the judgnent ordering restitution was vacat ed,
and the case was remanded for further proceedings.? But the
possibility of permitting the defendant to withdraw his guilty
pl ea apparently was not raised in Fields, unlike the instant

case. So we mnust determn ne whet her Burton shoul d have been

3 1d. at 918.
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permtted to withdraw her guilty plea or should now be permtted
to do so as a renedy for the trial court’s failure to provide
her with a neani ngful opportunity to controvert the evidence
agai nst her concerning restitution.

When a crimnal defendant pleads guilty, RCr 8.10
requires the trial court receiving the guilty plea to determ ne
on the record whether the defendant is voluntarily pleading

“ as determined fromthe totality of the circunstances

guilty,?
surrounding the plea.® The trial court is in the best position
to determine the totality of the circunstances surrounding a
guilty plea.®® A crinminal defendant who has pleaded guilty nay
nove the trial court to withdraw the guilty plea under RCr 8. 10.
If the plea was involuntary, the notion to wthdraw it nust be
granted.® But if it was voluntary, the trial court may, wthin

its discretion, either grant or deny the notion.®® A trial court

abuses its discretion when it renders a decision that is

34 Bronk v. Commonweal th, 58 S.W3d 482, 486 (Ky. 2001).

3 .
% ]d.

37

Rodri guez v. Conmonweal th, 87 S.W3d 8, 10 (Ky. 2002).

¥ 1d.
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arbitrary, unreasonable, unfair, or unsupported by | egal
princi pl es. *°

In the instant case, Burton has never clained that her
pl ea was entered involuntarily. She has not even asserted that
if she had known that she was going to be ordered to pay
$15,217.51, she would not have entered the guilty plea. Even
with the disputed restitution order, Burton received a favorable
sentence as a result of the plea agreenent. She was facing a
maxi mum of ten years’ inprisonnent but received a twel ve-nonth
sentence, probated for two years. Under these circunstances, it
clearly was within the trial court’s discretion to deny her
notion to withdraw her guilty plea. Wile permtting a
defendant to wthdraw a guilty plea theoretically m ght be an
appropriate renedy for errors in inposing restitution, it is not
warranted in the instant case. Instead, we vacate only that
portion of the judgment ordering restitution and remand for
further proceedings to determ ne the appropriate anount of

restitution.

RESTI TUTI ON EXCEEDI NG FI NANCI AL UPPER LIM T OF CRI MVE

Burton asserts that the trial court could order
restitution only in an anmount |ess than $300.00, regardl ess of

t he amount of nonetary damages suffered by EW Janes as a

39 Goodyear Tire and Rubber Co. v. Thonpson, 11 S.W3d 575, 581 (Ky.
2000) .
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result of her crimnal actions, because she entered a guilty

plea only to one count of theft by deception under $300.00. W

guestion whether this issue was preserved at the trial court
| evel . But because this case is being remanded for further
proceedi ngs concerning restitution, it is in the interest of
judicial econony to address this issue regardl ess of
preservation as it is likely to arise again.*

As noted, KRS 533.030(3) provides for restitution “in
the full anmount of the damages.” This provision has been
interpreted as denonstrating the |egislative intent of insuring
that crinme victinms suffering nonetary damages are fully
compensated for their |osses.* \Wether a defendant who has
entered into a negotiated plea agreenent may be ordered to pay
restitution in an anount greater than the financial upper limt
of the crinme to which she is pleading guilty is a question of
first inpression in Kentucky.

The Kentucky Suprene Court has held that as part of a
pl ea agreenent a crimnal defendant may wai ve rights provided by

statute and accept sentences that woul d ot herw se be unl awf ul.

40 Cf., Springer v. Conmonweal th, 998 S.W2d 439, 446 (Ky. 1999)
(holding that challenge to admi ssibility of confession that was not
rai sed at trial was, nevertheless, ripe for determ nation on appeal
where remand for new trial was ordered on other grounds).

41

Hearn, 80 S.W3d at 436.
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In Mers v. Commonweal th, %> the Supreme Court held that a

def endant coul d wai ve the maxi num aggregate sentence restriction
i nposed by KRS 532.110(1)(c) in exchange for the benefit of

earlier eligibility for parole.* Likew se, in Comonweal th v.

Giffin,* the Suprene Court held that a defendant coul d waive
the five-year limtation on a sentence of probation to avoid
revocati on of probation and inprisonnent.* In both instances,
the fact that the crimnal defendant recei ved sonething val uabl e
i n exchange denonstrated the vol untariness of the waiver. 4

As a Texas court observed, permtting restitution in
excess of the upper financial limt of the theft charge to which
a defendant pleads guilty serves the dual goals of facilitating
and pronoting plea bargain agreenents and of ensuring that crine

victims are fully conpensated.*” A blanket rule prohibiting a

42 42 S.W3d 594 (Ky. 2001).
4 |d. at 596-98.

4942 S.W2d 289 (Ky. 1997).
4% |d. at 291.

4 Commonweal th v. Townsend, 87 S.W3d 12, 15 (Ky. 2002).

47 Canpbell v. Texas, 5 S.W3d 693, 700 (Tex. Crim App. 1999) (en
banc) (uphol ding restitution order of $100, 000.00 despite fact that
defendant entered a guilty plea to theft by deception of property
val ued nore than $20, 000. 00 but |ess than $100, 000.00). Oher cases
simlarly holding that a defendant who pleads guilty as a result of
a plea agreenent nmay be ordered to pay restitution in excess of the
financial upper Iimt of the charge to which he entered a guilty
plea are as follows: Mine v. LaCasce, 512 A 2d 312 (Me. 1986)
(uphol ding restitution order of $12,000.00, originally $36,000. 00,
for defendant who plead guilty to theft of property over $500.00 but

-16-



def endant from paying restitution greater than the upper dollar
limt of the crimnal charge to which the defendant pleads
guilty would have the ultimate effect of limting plea
bargaining in nmulti-count indictnments, which would have a
detrinental effect on a defendant’s ability to limt pena
liability.*® This rationale is persuasive given Kentucky’s

| egislative intent that restitution is neant, at least in part,
to fully conpensate crime victins for nonetary damages*® and the

Kent ucky court’s recognition of the established judicial

practice of plea bargaining. >

under $1, 000. 00 where defendant received a substantial reduction in
her potential penal liability as a result of a plea bargain); N x v.
Arkansas, 54 Ark.App. 302, 303-304, 925 S.W2d 802, 803-804

(Ark.Ct. App. 1996) (en banc) (holding that defendant who entered a
plea of guilty as a result of a plea agreenent to theft of property
over $200.00 but less than $2,500.00 could be ordered to pay
$19,500.00 in restitution where sufficient evidence supported that
the victimlost property valued at the higher figure); Wsconsin v.
Hunti ngton, 132 Ws.2d 25, 26-28, 390 NNW2d 74, 75-76 (Ws. C.
App. 1986) (upholding restitution order of $4,800.00 despite fact
that defendant entered guilty plea only to one count of theft of
property having a val ue not exceedi ng $2,500.00); and Fee v. Al aska,
656 P.2d 1202, 1205 (Al aska C. App. 1982) (holding that a

def endant who pled guilty to crimnal mischief in the third degree,
which involves intentionally inflicting between $50.00 and $500. 00
of property damage to the property of another, could be ordered to
pay $871.20 in restitution).

48

LaCasce, 512 A 2d at 316.

% Hearn, 80 S.W3d at 436.
%0 See Kennedy, 962 S.W2d at 882 (noting that plea bargaining hel ps
“expedite the disposition of heavy criminal dockets” and, in proper
cases, serves both the interests of the Cormonwealth and a crimna
def endant by offering “a negotiated, certain sentence,” rather than
the risk and unpredictability of trial).

-17-



This issue is interrelated with joint and severa
liability. No published case in Kentucky appears to address
whether liability for restitution is joint and several.

However, KRS 533.030(3) states that “[w here there is nore than
one (1) defendant or nore than one (1) victim restitution may
be apportioned.” The statute uses the perm ssive “my.” To say
that restitution may be apportioned anong nmultipl e defendants
necessarily inplies that apportionnment is not nmandatory. Joint
and several liability is also consistent with the restitution
statutes’ legislative intent of ensuring that crinme victins are
fully conpensated for their nonetary | osses because it increases
t he pool of avail able funds.

Based upon the plain nmeaning of the KRS 533.030(3) and
the fact that inposing joint and several liability pronotes the
| egislative intent of restitution, we hold that nmultiple
defendants may be held jointly and severally liable for
restitution. Yet, this statutory schene of permtting joint and
several liability would be frustrated if a defendant were able
to escape joint and several liability nerely by pleading guilty
to a | esser charge that has a fixed-dollar upper Iimt |ess than
the victims total nonetary damages.

The evidence offered at trial concerning the nonetary
damages of E.W Janes consisted |argely of conputer copies of

twenty-seven cash register transactions conducted by F.C. The

-18-



Commonweal th presented evidence |inking Burton, at nost, to only
ten of these transacti ons show ng unpai d-for merchandi se
totaling $706.77.° Therefore, although the trial court did not
explicitly state this point, by sentencing Burton to pay
restitution for the total amount allegedly |ost by EEW Janes

t hrough the sweethearting schene, it was inposing joint and
several liability upon her. Gven that it was in the trial
court’s discretion to do so, it would be inconsistent to say
that Burton’s favorable plea bargain renoved this discretion.
Perversely, if her liability were restricted to the financi al
upper limts of the crinme for which she was sentenced, which is
| ess than $300. 00, Burton could not even be liable for
restitution to pay the full anount in groceries that the
Commonweal th’s trial proof showed she stole personally. W find
such a restriction inconsistent with Kentucky’ s restitution
statutory schene. And it would be detrinental to the
establ i shed practice of plea bargaining, ultimately harm ng

def endants such as Burton who seek to mnimze their pena

1 The $706.77 figure is the Court’s own cal cul ati on, based on all the

cash register receipts identified by the Cormonwealth at trial as
ones Burton potentially was involved in. Burton actually admitted
to participating in only one transaction, which she paid for by
personal check. The Conmonweal th presented testinony at trial
linking her to all ten of the twenty-seven transactions that did not
i nvol ve the use of an Electronic Benefit Transfer (EBT) card, a
debit card used to access food stanp benefits. This Court takes no
position as to how many sweethearting transacti ons Burton was
actually involved in. As described belowin Footnote 63, there were
some obvious arithnetical errors in the cal cul ati ons based on these
recei pts which were presented to the trial court.

-19-



l[iability. Mreover, even if there were otherw se a prohibition
agai nst sentencing Burton to pay restitution greater than the
financial upper Iimt of the crime for which she is being
sentenced, Burton waived this prohibition. The record shows
that, in exchange for her guilty plea, Burton received a
favorabl e sentenci ng recommendati on which the trial court
adopted. She went fromfacing a possible ten years of

i mprisonment to receiving twelve nonths, probated for two years.
This quid pro quo is sufficient to show a valid waiver of any
right otherw se prohibiting Burton from being sentenced to pay

restitution greater than $299. 99. %2

I NSUFFI Cl ENCY OF EVI DENCE TO SUPPORT RESTI TU ON ORDER

Burton did not specifically question the sufficiency
of the evidence to support the trial court’s restitution order.
But we find that the order is not supported by substantia
evi dence. Because this issue is likely to arise again on
remand, we address it in the interest of judicial econony.

As noted, the trial court’s discretion to set the
anount of restitution to be paid is not without limts. Due
process at sentencing requires that “sentences not be inposed on

the basis of material msinformation and that facts relied on by

52 See Myers, 42 S.W3d at 596-98;, Giffin, 942 S W2d at 291; and
LaCasce, 512 A 2d. at 315-16.
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t he sentencing court ‘have sonme mininmal indiciumof reliability

y » 53

beyond nere all egation. There nust be sufficient factua

evidence in the record to support the trial court’s order of

54

restitution. Even where a defendant enters a guilty plea, “the

record nust establish an adequate factual predicate for a

restitution order.”%®

In sonme instances, a guilty plea and plea
agreenent mght satisfy this requirenent, just as evidence
presented in the guilt phase of a trial mght satisfy this
requirement in other instances.®® But, if this is not the case,
then this factual record nust be established at the sentencing
hearing or a separate restitution hearing.

Fi el ds provi des an exanple of a restitution order
which “fail[ed] to satisfy even the Constitution’s m ninal

reliability standard.”>’

Though the defendant was ordered to pay
$140,000.00 in restitution, only one of the many all egedly

stolen or damaged itenms was even specifically identified.>®

* Fields, 123 S.W3d at 917, quoting United States v. Silvernan,
976 F.2d 1502, 1504 (6'" Gir. 1992) (citation omtted).

* Fields at 917.
% |d. at 918.

56 ]d.

5 |d. at 917.

% |d. at 915, 917.
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Mor eover, there was no evidence in the record concerning the
val uation of the allegedly stolen or damaged itens.>®

The instant case poses simlar problenms. The only
evi dence regarding E.W Janes’s all eged nonetary danages or how
t hese danages were cal cul ated was presented at the trial which
ended in a hung jury. A sunmary of this evidence is as follows.
On or about Cctober 13, 2001, E.W Janes’s store nanager, Robert
McClure, was alerted by another cashier that she had observed
F.C. a few days earlier behaving suspiciously while F.C. was
ringing up Noonan's groceries. F.C. repeatedly scanned an item
used the “error correct” button® on the cash register to renove
any charge for this itemfromthe receipt, then placed the item
with the other groceries to be bagged, as if N kki had been
charged for the item This pronpted a review of all the
avai | abl e conmputer records of F.C. ’s cash register transactions.
However, E.W Janes’s conputer systemstores a record of cash
regi ster transactions for only thirty days, after which they are
automatically purged by the system Consequently, no store
records were avail able for cash register transactions ol der than

thirty days. Twenty-seven of F.C.’s transactions® between

% 1d. at 917.

€ The error correct button is used to renpve a charge froma receipt
where a cashier accidentally charges a custoner tw ce for the sane
item It is also used to renove a charge froma recei pt when a
custoner decides not to purchase an itemafter it has been scanned.
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Sept enber 20, 2001, and Cctober 10, 2001, showed signs of
sweet hearting: a pattern of using the error correct button
excessivel y®? to renove itens fromthe total to be charged the

cust oner . &3

The cunul ative val ue of uncharged groceries on the
twenty-seven cash regi ster transactions produced at trial is
$2, 128. 38. %

When confronted, F.C. admtted to sweethearting since
approxi mately March 2001 but only for Burton, Ashley, and
Noonan, no one else. Bowran testified that the supernarket

cal cul ated the total amount stolen through this sweethearting

scheme between March 2001 and when F.C. was caught in Cctober

51 These transactions were introduced into evidence as Plaintiff’'s

(Conmonweal th’ s) Exhibits 1-28, respectively. The discrepancy in
nunber is due to the fact that Exhibits 26 and 28 are duplicates of
the sane transaction, nunmber 296898. These transacti ons were
summari zed on a chart introduced as Plaintiff’'s (Commonweal th’s)
Exhi bit 29, apparently conmpiled by EEW Janes’s security

coordi nator, Bowran. |It, too, mstakenly |ists twenty-eight
transacti ons because it |lists transaction nunber 94867, introduced
as Exhibit 12, tw ce.

62

When the error correct button is used after ringing up an item the

record of the transaction first shows the price of the item being

added to the total and then being subtracted fromit.

8 The chart (Exhibit 29) purports to list the dollar amount for each

transaction of the groceries which the custoner received, despite

the fact that they were not paid for. The figures for the chart are

based on handwitten figures witten at the top of each cash
regi ster transaction, which purport to show the total val ue of
uncharged nerchandi se on each receipt. It is unclear who perforned

the arithnetic; but the Court has recal cul ated the figures, based on

the actual cash register receipts, as there were sonme obvi ous
arithnmetical errors. The trial court should take notice of this
probl em upon renand.

6 MOure testified that the | osses during this period were $2,244. 21;

but this figure was based on the previously described arithnetical
errors and i ncluded counting one transaction tw ce.
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2001 to be $15,217.51. He said that this figure was based on
the evidence that E.W Janes gathered and on what F.C. told him
but he did not elaborate. At Burton’s and Noonan's trial, F.C
admtted that she hel ped Burton, Ashley, and Noonan steal nore
t han $300.00 in groceries combi ned. However, she doubted that

t he amount stol en coul d possi bly have been as high as
$15,000.00. She testified that her restitution had been set at
only $5,000.00 in her juvenile disposition because that was al

the |1 osses that “they”®

could prove. She also said that she had
no i dea how E.W Janes proved any of the |osses beyond the
$2,128.38 for which conputer records were avail abl e.

The trial court’s restitution order is based on the
factual prem se that E.W Janes |ost $15,217.51 due to the
sweet hearting schenme. There is substantial evidence in the
record, including the testinmony of F.C. and McClure and the
conmputer printouts of the cash register transactions introduced
as exhibits, to support the fact that EW Janes |ost $2,128. 38
t hrough the sweet hearting schene. But the only support for the
remai ning | osses is the naked assertion of McClure, with no
expl anation of how this figure was reached. This is the type of

unsupported all egation that was deened insufficient to neet even

the mnimal requirenents of reliability inposed by the

8 It is unclear whether “they” refers to the Cormonwealth, E.W James,
or the police, or to sonme conbinati on of them
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constitutional provisions concerning due process at sentencing
in Fields.® Because there was no substantial evidence in the
record to support the factual prem se that E.W Janmes suffered
$15,217.51 in nonetary damages, it was abuse of discretion for

the trial court to order restitution in that anopunt.

| MPROPER DELEGATI ON OF AUTHORI TY

Finally, we address another unpreserved error which
m ght arise again on remand. Specifically, the error was the
trial court’s inproper delegation of authority to set
restitution to probation and parole. Wen questions were raised
about the anmobunt of E.W Janes’s |osses, rather than conduct a
sentencing hearing, the trial court said, “No, | don't want to
fool with it all. I|I’mgoing to say it’s $15,217.51.” Yet, the
trial court then stated that probation and parole could amend
Burton’s restitution order if the court set it too high by
m stake. This pattern of events suggests that the trial court
may not have not set Burton’s restitution order at $15,217.51
because it made a factual finding that the EW Janes suffered
$15,217.51 in nonetary danages but, rather, arbitrarily picked
that figure, leaving it to probation and parole to decide the
issue. The trial court’s attenpt to del egate the power to set

restitution to probation and parole is contrary to KRS 532. 033.

6 123 S.wW3d at 917-918.
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The statute plainly places the burden for making deci sions about
restitution on the trial court, stating, in relevant part, as
follows: “When a judge orders restitution, the judge

shall: . . . (3) Set the anmbunt of restitution to be paid;

(4) Set the anpbunt and frequency of each restitution paynent or
require the paynment to be made in a lunp sun{.]” Based on the
pl ai n meani ng of KRS 532.033(3)-(4) and its use of the nandatory

“shall,” the trial court nmay not delegate the judicial authority
to set the anount of restitution owed or the tinmetable for
repaying it to probation and parole or any other individual or
entity. Therefore, the trial court erred in suggesting that
probati on and parole had any authority to alter Burton's
restitution order.

For the foregoing reasons, we vacate that part of the
Fulton Grcuit Court’s judgnment setting Burton’s restitution at

$15,217.51 and remand for further proceedings consistent with

t hi s opi nion.
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