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BEFORE: KNOPF AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE'.
KNOPF, JUDGE: Robert and Donna Duncan appeal froma June 7,
2002, order of the Harlan G rcuit Court granting a judgnment to
Kent ucky Petrol eum Equi pnment Conpany and ot her |ien-hol ders and
ordering the encunbered real property sold by the comm ssioner.
The Duncans do not contest any matters adjudicated in that

j udgnent, contesting only the trial court’s |ater order

! Seni or Judge Thonas D. Enberton sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of
t he Kentucky Constitution and KRS 21. 580.



confirm ng the comm ssioner’s sale. Because the Duncans failed
to separately appeal that order and because the Duncans failed to
name all necessary parties, their appeal is dismssed.

The essential facts of this action are not in dispute.
The Duncans owned and operated a snmall grocery store on three
adjoining tracts in Wallins Creek, Harlan County, Kentucky.

Begi nning in 1999, the Duncans enpl oyed several contractors to
hel p expand their business to include a gasoline station.
Specifically, they hired Brothers Construction, Inc. and Harl an
Honey, Inc. to excavate and install the gasoline tanks, and
Kentucky Petroleumto install the punps and el ectronic registers
and to build a nmetal canopy over the gas punps. CitiFinancial,
Inc. had a pre-existing nortgage on the property.

In February of 2000, Kentucky Petroleumfiled this
action to enforce its liens against the property. Thereafter,
Brot hers Construction, Harlan Honey, and C ti Financial each filed
cross-clains against the Duncans, also claimng an interest in
the property. The Duncans disputed the validity of the
mechani cs’ and materialnmen’s |iens.

Inits findings of fact and conclusions of |aw entered
on June 7, 2002, the trial court granted judgnents to
CitiFinancial on its nortgage and to Kentucky Petroleumon its
lien. The trial court also ruled that Brothers Construction’s

and Harlan Honey's liens were not filed in conformty wth KRS



376.010, but further found that they were entitled to an
equitable |ien against the property. The trial court ordered the
tracts sold by the master conmm ssioner and the sal e proceeds
applied toward the liens and judgnents.

In response to the judgnent and order of sale, the
conmi ssi oner appoi nted appraisers to value the real property. On
June 19, 2002, the comm ssioner filed separate appraisals which
pl aced a conbi ned val ue of $44,500.00 on the three tracts.
Thereafter, on July 15, 2002, the tracts were sold at a
commi ssioner’s sale for $37,000.00. The Duncans filed exceptions
to the commi ssioner’s report of sale, asserting that the rea
property and i nprovenents had previously been appraised for
$178, 000. 00, and that the $37,000.00 sale price was well |ess
than two-thirds of the appraised value. |In separate orders
entered on COctober 7 and Novenber 1, 2002, respectively, the
trial court overruled the Duncans’ exceptions and confirned the
commi ssioner’s report of sale and deed.

The Duncans argue that they were deprived of their
right of redenption. KRS 426.530 provides that if real property
is sold by an order of the court and does not bring two-thirds of
its appraised value, the defendants may redeemit wthin a year
of the date of sale by paying the original purchase noney plus
interest. The Duncans again point to the earlier appraisal which

val ued the real property at $178,000.00 and they dispute the



val ue placed on the property by the court-ordered appraisers.
Consequently, they assert that they were entitled to an
evidentiary hearing to deternine the value of the property.?

However, there is another matter which we nust address
before we can consider the nerits of the Duncans’ appeal. On
July 3, 2002, before the conm ssioner’s sale had taken place, the
Duncans filed their notice of appeal fromthe trial court’s June
7, 2002, order. They named only Kentucky Petrol eum as appell ee.
Subsequently, the Duncans attenpted to anend their notice of
appeal to nane Brothers Construction and Harl an Honey as
appel | ees. However, in an order dated Decenber 11, 2002, this
Court denied their notion and dism ssed the amended notice of
appeal. This Court also held that CtiFinancial is not a party
to this appeal

Kent ucky Petrol eum argues that the Duncan’s appea
shoul d be di sm ssed because they failed to appeal fromthe
circuit court’s order confirmng the comm ssioner’s sale. The
Duncans respond that they were entitled to, and indeed required
to file their notice of appeal fromthe trial court’s June 7,
2002, judgnent and order of sale. Because they tinely appeal ed
fromthe judgnment and order of sale, they assert that their
noti ce of appeal should relate forward to include the subsequent

order confirm ng the conmm ssioner’s sale.

2 Burchett v. Bank of Josephine, 474 S.W2d 66 (Ky., 1971).




We agree with the Duncans that an order of sale may be
considered final and appeal able.® Wen an order adjudicates al
of the clains of all of the parties before the court at the tine
the order was entered, then it is a final order as to the
necessity of a sale and, when the sale is affected, the title of
t he purchaser.* However, an order confirmng or refusing to
confirma judicial sale is also a final and conclusive judgment.?®
Mor eover, the order confirmng the report of sale is distinct
fromthe order of sale and it nust be separately appeal ed.®

Furthernore, the relation-forward rul e does not save
t he Duncans’ appeal. |If a party prematurely files a notice of
appeal, the notice will relate forward to entry of the fina
judgment.’ In this case, the Duncans’ notice of appeal was not

premature. They tinely appealed fromthe trial court’s June 7,

3 Security Federal Savings & Loan Association of Myfield v.
Nesl er, 697 S.W2d 136, 138 (Ky., 1985).

* Al exander v. Springfield Production Credit Association, 673
S.W2d 741, 743 (Ky.App. 1984): Cerwin v. Taub, 552 S. W2d 675,
678 (Ky.App. 1977).

°> Maynard v. Boggs, 735 S.W2d 342, 343 (Ky.App. 1987); citing
Moore v. Waltman's Admi x., 288 Ky. 258, 156 S.W2d 100 (1941).

6 Hunter v. Hunt, 296 Ky. 769, 178 S.W2d 609, 612 (Ky., 1944).

" Johnson v. Snith, 885 S.W2d 944, 949 (Ky., 1994).




2002, judgnent and order of sale. But the Duncans do not contest
any of the matters adjudicated in that judgnent. They do not

di spute the trial court’s findings regarding their liability; the
j udgnents for Kentucky Petrol eum Brothers Construction, Harlan
Honey, or CGitiFinancial; or even the trial court’s order
directing the sale of the property. The only issues which the
Duncans raise in this appeal concern the trial court’s order
confirm ng the comm ssioner’s sale and denying their clainmed
right of redenption. This matter relates exclusively to the
trial court’s order confirmng the comm ssioner’s sale. Because
t he Duncans did not separately appeal fromthis order, the issue
is not properly presented to this Court.

Lastly, even if the notice of appeal related forward to
the court’s order confirm ng the comm ssioner’s sale, the Duncans
have failed to nanme all necessary parties to this appeal. The
Duncans ultinmately seek to set aside the judicial sale by
exercising their right of redenption under KRS 426.530. However,
t he purchaser of the property is an essential party to the appea
and without that party their requested relief is inpossible.?
Therefore, we agree with Kentucky Petrol eumthat the Duncans’

appeal nust be dism ssed.

8 Gordon v. Elliott, 439 S.W2d 87, 87-88 (Ky., 1969).




I T 1S HEREBY ORDERED that this appeal be DI SM SSED
because the Duncans do not seek relief fromthe judgnent from
whi ch they appeal ed, they did not separately appeal fromthe
order fromwhich they seek relief, and they failed to nane all

necessary parties to this appeal.

ALL CONCUR.
Ent er ed: \s\ WlliamL. Knopf
JUDGE, COURT COF APPEALS
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
O is Doan, Jr. Rodney E. Butternore, Jr.
Har | an, Kent ucky Butternore & Boggs

Har | an, Kent ucky



