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M NTON, JUDGE: On Novenber 10, 2003, the McCracken Fam |y Court
awar ded permanent custody of S.S.R ! and C.N R ? (collectively,
“the children”), the ninor children of the Appellant S.RB.,% to
Appel lant’ s half-brother, J.R, and his wife, S R
(collectively, “the custodians”) on the grounds that Appell ant
is an unfit nother and that it would be in the best interest of
the children that the custodi ans have pernmanent cust ody.

Appel | ant appeals fromthat order, as well as two
earlier orders of the McCracken Crcuit Court: the July 14,
2003, order dism ssing Appellant’s petition for inmediate
entitlement to custody of the children and the August 19, 2003,
order denying Appellant’s notion for reconsideration of the
order dismssing the imedi ate entitlenent petition. These
t hree appeal s have been conbi ned for consideration in this
opi ni on.

Because the findings of the Fam|ly Court are not
clearly erroneous and it did not abuse its discretion, we affirm
its order granting permanent custody of the children to the
custodi ans. The resolution of a petition for inmediate

entitlenment to custody has no preclusive effect over the

! 'S.S.R was born May 13, 1997. Because this opinion addresses
al l egations of parental unfitness and child abuse, we shall use
initials in place of nanes to protect the identities of the parents
and children invol ved.

2 C.N.R was born April 20, 1999.

3 In 2003-CA-002496, S.R B. is referred to as sinply S.B.
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resol ution of a subsequent petition for permanent custody.
Consequent |y, our disposition of the case concerning the grant
of permanent custody renders the issue of Appellant’s earlier
petition for inmediate entitlenent to custody noot.

S.SSR and CNR are the children of the marriage of
Appel lant S. R B. and her former husband, HR On July 5, 2000,
Appel I ant entrusted her children to the care of the custodi ans
because she required i medi ate treatment for nental illness.*?
Soon after that, the custodians filed a petition in the
McCracken Fam |y Court asserting, via Kentucky Revised Statutes
(KRS) Chapter 620, that S .S R and C N.R were abused and
negl ected children. At the hearing on that nmatter, Appell ant
and H R admtted that they had physically and nental ly abused
the children. They also admtted that an energency existed; and
they were tenporarily unable to care for the children, Appellant
because of nental illness and H R because of substance abuse.
The cust odi ans® were awarded energency custody of the children by
the Fam |y Court’s July 17, 2000, order and | ater awarded

tenporary custody on August 24, 2000. The children have lived

*  Appellant voluntarily admitted herself to Lourdes Hospital for
psychiatric treatnent on July 5, 2000, where she renained unti
July 13, 2000. Appellant then entered the hospital’s parti al
hospitalization program (a transitional, outpatient program
i nvol ving daily, intensive psychotherapy) for twelve nore days.

® At the tinme J.R and S.R were first awarded tenporary custody of the
children, they were not yet married but |ived together. They |ater
married in 2002.



with the custodians since July 5, 2000. But Appellant has
regul arly exercised supervised visitation with the children.
She al so paid child support until approximtely 2003.°

The custodians’ first petition for permanent custody,
based solely on de facto custodi anshi p, was di sm ssed on
Novenber 18, 2002, because the Fam |y Court ruled that they were
not de facto custodians. On March 10, 2003, Appellant filed a
petition for imrediate entitlenment to custody of the children
under KRS 620.110 in McCracken Famly Court. After a brief
hearing on May 1, 2003, the Fam ly Court transferred Appellant’s
petition for imrediate entitlenment to the McCracken Circuit
Court because it appeared to be, essentially, an appeal of the
Fam |y Court’s tenporary custody order. The Crcuit Court then
di sm ssed Appellant’s petition for inmediate entitlenent on the
grounds that “K. R S. 620.110 does not provide a remedy or an
appeal to the Circuit Court for the nodification of a tenporary
custody order.” The Appellant filed a tinely notion for
reconsideration with the Grcuit Court which was dism ssed. She
also filed a tinely appeal of the GCrcuit Court’s order
di smi ssing her petition for inmediate entitlenent and a separate
appeal of its order denying her notion for reconsideration. The

custodians then filed a second petition for pernmanent custody,

® At that time, the Family Court agreed to nodify Appellant’s child
support obligation because of a reduction in her work schedul e; but
t he custodi ans agreed to waive child support altogether.
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this petition based on the ground of parental unfitness.
Appel l ant also filed her own petition for permanent custody. On
Novenber 10, 2003, the Famly Court awarded permanent custody of
the children to the custodians on the grounds that Appellant is
an unfit nmother’ and that it is in the best interest of the
children.® The Appellant filed a timely appeal of this order as

wel | .

FAI LURE TO FI LE BRI EFS

Bef ore di scussing the nerits, we nust address a
potential obstacle to appellate review. None of the
Appel | eest he Commonwealth, J.R, and S.R Ohas filed a brief in
any of these three volum nous appeals. Odinarily, when an
appel lee fails to file a brief, we may accept the appellant’s
statenment of the facts and issues as correct, reverse the
judgnment if we believe appellant’s brief supports such a result,
or treat the appellee’s failure to file a brief as a confession
of error and reverse the judgnent w thout reaching the nerits of

the case.® Wile the Appellees’ failure to file briefs in these

" The Family Court also found that HR was an unfit father. However,
he has not appeal ed this deci sion.

8 Notably, the Family Court did not terminate Appellant’s parental
rights. Indeed, it awarded Appellant continued, supervised
visitation rights.

® Scott v. Scott, 80 S.W3d 447, 481 (Ky.App. 2002), overruled on
ot her grounds by Vibbert v. Vibbert, 144 S.W3d 292, 294-295
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appeal s frustrates judicial review, invoking any perm ssible
sanctions for this failure would be “inappropriate in

» 10

proceedi ngs affecting the custody of infants. Therefore, we

will address the nerits of these consolidated appeals.

M SSI NG RECORD

An i nconplete record al so i npedes our review.

Appel  ant specifically designated “[t]estinobny given . . . and
exhibits tendered in support of [Appellant’s] Mtion for Return
of [Appellant’s] Children in McCracken Fam |y Court juvenile
case nos[.] 00-J-00323-001 and 00-J—00324- 001! held on 10-31-
02”12 to be included in the appellate record for 03-Cl-00842.
Unfortunately, no videotape, audiotape, or other transcript of
the COctober 31, 2002, hearing in the DNA cases was certified by
the circuit clerk. The McCracken Circuit Clerk’s Ofice has
provi ded affidavits by three deputy cl erks, each of whom avers
t hat she has searched the circuit and district court records but

has found “no video recording of a hearing held on Cctober 31,

(Ky. App. 2004). See Kentucky Rules of Civil Procedure
(CR) 76.12(8).

10 Galloway v. Pruitt, 469 S.W2d 556, 557 (Ky. 1971).

1 These are the dependency, neglect, and abuse (DNA) cases for each

child.
2 This material fromthese DNA cases was anong the evidence from ot her
rel ated actions involving the children which the Fam |y Court
adopted for consideration in 03-Cl-00842 in its Cctober 1, 2003,
order following a notion by the Appellant.



2002,” in 03-J-00323-001, 03-J-00324-001, 03-Cl-00842, or 03-Cl-
00271.
It is an appellant’s duty to see that the record is

3

conpl ete on appeal .*® To the extent that the record is

i nconplete, the reviewing court nust presune that the omtted

4 In the event that no

portions support the trial court’s order.?
record is available through no fault of the appellant, the
Kentucky Rules of G vil Procedure specify that an appell ant may
file a narrative statenment®® or bystanders bill.!® Appell ant
asserts that her sworn testinony at the Septenber 11, 2003,
hearing'’ recalling and relating her testinony at the Cctober 31,
2002, hearing qualifies as a bystanders bill about what occurred
at the earlier hearing because it allegedly went unchall enged.
W di sagree. Appellant has not followed any of the procedura
requirenents for filing a bystanders bill or a narrative

8

statenent.!® |In the absence of any record of the Cctober 31,

13

Commonweal th, Dept. of Hi ghways v. Richardson, 424 S . W2d 601, 603
(Ky. 1968).

¥ d.
> CR 75.13.

% CR 75. 14.

Y This hearing was conducted as a joint hearing regarding a notion in
the DNA cases and Appellant’s petition for inmrediate entitlenment to

custody of the children.

18 See CR 75.14, CR 75.13.



2002, hearing or a proper narrative statenment or bystanders
bill, we must presune that the evidence presented during that
heari ng supports the Famly Court’s order granting permanent

custody of the children to the custodians.

STANDARD OF REVI EW

The right of fit parents to care for and control their

own children is a “fundanmental, basic and constituti ona

n 20

ri ght. In Mbore v. Asente,?! the Kentucky Supreme Court

exam ned how a nonparent can establish a right or entitlenment to
custody of a child which is superior to that of the child s

parent . 22

The party seeking custody nust prove by clear and
convi nci ng evidence that he or she is a de facto custodi an, >
that the parent has waived his or her right to superior custody,
or that the parent is an unfit custodian. In nmaking the

determ nation that a parent is unfit, the clear and convincing

evi dence nmust be sufficient to support an involuntary

¥ For reasons discussed later, we need not address the nerits of the

appeal s concerning Appellant’s petition for imediate entitlenent to
cust ody.

20 Vinson v. Sorrell, 136 S.W3d 465, 468 (Ky. 2004).

21 110 S.W3d 336 (Ky. 2003).
22 |d. at 359.

23 See KRS 403.270, 405. 020.



term nation of parental rights under KRS 625.090.2* Appropriate
factors for consideration are abandonnent; evi dence of physical
injury, enotional harm or sexual abuse; noral delinquency;
mental illness; and, for reasons other than poverty al one,
failing to provide essential care for the child.?® |f a finding
of unfitness is nmade, the Fam |y Court then nust determ ne
custody pursuant to the best interest of the child standard.?®
The test is not whether this Court woul d have deci ded
the matter of custody differently.?’ Instead, the standard of
review of a child custody determination is whether the Famly
Court’s findings of fact are clearly erroneous?®® or whether the
Family Court abused its discretion.?® dear and convincing
evi dence need not be uncontradicted evidence.® “It is
sufficient if there is proof of a probative and substantia
nature carrying the weight of evidence sufficient to convince

n 31

ordinarily prudent m nded peopl e. Fi ndi ngs of fact are

24

Boat wri ght v. Wl ker, 715 S.W2d 237, 244 (Ky.App. 1986).

% Davis v. Collinsworth, 771 S.W2d 329, 330 (Ky. 1989). See
KRS 625. 090.

26 McNames v. Corum 683 S.W2d 246, 247 (Ky. 1985).

27 Cherry v. Cherry, 634 S.W2d 423, 425 (Ky. 1982).

28 1.
29 1.

% Rowl and v. Holt, 253 Ky. 718, 70 S.wW2d 5, 9 (1934).
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clearly erroneous only where they are not supported by

substantial evidence in the record. ®?

NOTI CE OF HEARI NG

Appel I ant asserts that the Fam |y Court deprived her
of a full and fair opportunity to be heard on the conpeting
notions for permanent custody. She asserts that she did not
have tinely notice because she received the Famly Court’s order
sua sponte setting the instant case for final hearing only five
days before the hearing. She asserts that this short notice was
particularly prejudicial because she thought that no hearing
woul d be conducted. During the Septenber 11, 2003, hearing on
Appel lant’ s petition for inmmediate entitlenent to custody, the
Fam |y Court said it was not going to hear all the evidence
again to resolve the matter of pernmanent custody because the
i ssues have been exhaustively litigated since June 2000.

Appel lant filed a notion conplaining of the short notice; but,
not ably, she did not seek a continuance to delay this hearing.

I nstead, she nerely sought to have the Famly Court consi der

evi dence from ot her rel ated proceedi ngs concerning the children,
whi ch the court agreed to do. The court explained that the

pur pose of the hearing was sinply to make sure that there was

not hing further which the parties wanted to add to the already

%2 v.S. v. Commonweal th, Cabinet for Human Resources, 706 S.W 2d 420,
424 (Ky. App. 1986).
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extensive and t horough record. Appellant was personally present
at the hearing and represented by counsel. G ven these facts,
we deemthat she has waived any possible error concerning the
sufficiency of her notice. Moreover, she has not denonstrated
any prejudice. Therefore, we find no deprivation of due

process.

RECUSAL

Appel  ant al so asserts that the Famly Court judge,
t he Honorabl e Cynthi a Sanderson, erred by denying her notion for
recusal in the action involving the conpeting petitions for
per manent custody. Appellant relies on KRS 26A. 015(2)(a), which
requires a judge to recuse “[w here [she] has a personal bias or
prej udi ce concerning a party, or personal know edge of disputed
evidentiary facts concerning the proceedi ngs, or has expressed
an opi nion concerning the nerits of the proceeding.” Appellant
then cites a series of evidentiary facts, which Judge Sanderson
al l egedly knew, as grounds for recusal. But only prior
know edge which is derived froman extra-judicial source

3

requires recusal .®*® A judge is not required to recuse based on

3 Marlowe v. Commonweal th, 709 S.W2d 424, 427-428 (Ky. 1986).
Cf. Wods v. Commobnweal th, 793 S.W2d 809, 811-813 (Ky. 1990)
(holding that if circuit judge based his finding that a defendant
was advi sed of his Boykin rights when entering a guilty plea in
district court on personal know edge not contained in the record
because he was the district judge who took defendant’s guilty plea,
this woul d be extra-judicial know edge requiring recusal).
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know edge gai ned during the course of earlier participation in
t he sane case.®* Al of Judge Sanderson’s all eged know edge of
t he case which Appel |l ant has descri bed was gai ned through her
participation in the case and its interrelated cases, such as
the DNA cases. This type of know edge does not require recusal.
Appel I ant al so asserts that Judge Sanderson was
required to recuse because Appellant had filed a judicial
conpl ai nt agai nst her. The Kentucky courts have not
specifically addressed whether a judge is required to recuse
froma pendi ng case whenever a party files a judicial conplaint
agai nst that judge. The general rule is that a judge, under
t hese circunmstances, is not automatically disqualified because
“to hold otherwise would invite the filing of a m sconduct
conplaint solely to obtain a judge' s disqualification and would
invite judge shopping.”% W need not decide whether to adopt
this rule, however, because we cannot review this issue.
Because the alleged judicial conplaint is not part of the
record, we have no way of knowi ng when or if such a conplaint
was made. Al so, Appellant does not indicate how this issue was
preserved for appellate review. Her notion to recuse makes no
mention of a judicial conplaint, and she does not direct us to

anywhere in the record where this issue was raised before the

34 Marl owe, supra.

3% 46 Am Jur. 2d Judges § 155 (2004) (citations omtted).

-12-



Fam |y Court. |If she neans to suggest that Judge Sanderson had
a duty to recuse sua sponte based on the all eged judici al

conpl aint, Appellant at |east needs to show that the judge had
notice of the filing of the judicial conplaint. Again, she
makes no such showing. Due to Appellant’s failure to provide an
adequate record and failure to show how this issue was preserved

at the trial court level, this issue of recusal is unrevi ewabl e.

FI NDI NGS OF FACT: SEXUAL ABUSE

One basis for awarding custody to a nonparent over a
parent is a finding that the parent is an unfit custodian.* In
the instant case, the Famly Court determ ned that Appellant is
an unfit nother. Appellant challenges this determ nation by
asserting that it is based, in part, on erroneous factua
findings. Specifically, she challenges the follow ng factua
findings: “[Appellant] sexually abused [S.S. R ] by touching her
private body parts inappropriately. These acts of abuse were
acknow edged by the parents and were substantiated by an
investigator for the Cabinet for Famlies and Children.”
Appel I ant deni es that she ever sexually abused S.S.R or that

she or HR adnitted to her doing so.® The only evidence in the

%6 pavis, 771 S.W2d at 330.

37 pAppellant al so asserts that she was not properly notified by the
Cabinet for Fanmilies and Children that a sexual abuse clai mhad been
substanti ated agai nst her. The parties stipulated in the final
hearing on permanent custody that Appellant intended to appeal this

- 13-



avai |l abl e record supporting the allegation of sexual abuse is
hearing testinony by Cabinet for Famlies and Chil dren (Cabinet)
soci al worker Leslie Thorn that Cabinet social worker Stacey
Allbritten and Detective JimSnmth of the McCracken County
Sheriff’'s Departnent “substantiated” the sexual abuse allegation
agai nst Appellant. However, the Kentucky Suprene Court has held
that “a social worker’'s ‘professional determi nation’ that an
al l egation of abuse is ‘substantiated” is nothing nore than
i mproper opi ni on testinony.”38

If the appellate record were conplete, we would have
to conclude that the Famly Court erred in its factual findings
t hat Appel |l ant sexually abused S.S.R and that she and H R
acknow edged this sexual abuse. However, the inconplete record
caused by the m ssing transcript of the Cctober 31, 2002,
heari ng changes the situation. As previously noted, where the
appel l ate record is inconplete, we nmust presune that the m ssing
record supports the trial court’s findings. Therefore, we nust

assunme that the evidence presented during the October 31, 2002,

heari ng supports the Famly Court’s findings that Appellant

ruling of the Cabinet, as well as the issue of her alleged | ack of
notice. W need not address those issues here as they are
collateral to the matter at hand.

% Jordan v. Commonweal th, 74 S.W3d 263, 269 (Ky. 2002) (quotation
marks in original). See also, Prater v. Cabinet for Human
Resources, 954 S.W2d 954, 958-959 (Ky. 1997).
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sexual |y abused S.S.R and that she and H R acknow edged this

abuse.

FI NDI NGS OF FACT: PHYSI CAL ABUSE AND EMOTI ONAL HARM

Even if there were no findings concerning sexua
abuse, there is anple evidence in the record to support the
Fam |y Court’s determ nation that Appellant is an unfit nother.
W may affirmthe trial court for any reason supported by the
record. 3 Appellant does not challenge the Family Court’s
fi ndi ngs concerning her physical abuse of S.S. R, including
hitting her with a belt, slapping her so hard that bruises
formed, pulling on her arnms, and |ocking her in a closet.

Al t hough the Fam |y Court made no specific findings of fact to
this effect, the record al so establishes that Appell ant

subj ected the children to nmental abuse and enoti onal harm by
yelling at them cursing at them flying into rages; and, once,
by holding a man at knifepoint in front of the children, as
descri bed below. This evidence supports the Fanmily Court’s
findings of fact concerning physical and enotional abuse and
enoti onal harm caused by Appellant, and we nust assune that the

m ssing record further supports these findings of fact.

39 Kentucky Farm Bureau Mut. Ins. Co. v. Gay, 814 S.W2d 928, 930
(Ky. App. 1991).
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FI NDI NGS OF FACT:  MENTAL | LLNESS

The Fam |y Court’s determ nation that Appellant is an
unfit nother is also supported by the Fam |y Court’s finding
that Appellant “has a long history of nmental illness with
numer ous hospitalizations due to synptons of that illness,

i ncl udi ng thoughts of harm ng her children, her husband, and
[herself].” One ground for term nating parental rights under
KRS 625.090 or awardi ng custody to a nonparent® is “nental

i1l ness as defined by KRS 202A.011(9) . . . as certified by a
qualified nental health professional, which renders the parent
consi stently unable to care for the i nmedi ate and ongoi ng
physi cal or psychol ogi cal needs of the child for extended
periods of tinme.”* KRS 202A.011(9) defines a mentally il
person as “a person with substantially inpaired capacity to use
self-control, judgnment, or discretion in the conduct of the
person’s affairs and social relations, associated with

mal adapti ve behavi or or recogni zed enoti onal synptons where

i npai red capacity, nal adaptive behavior, or enotional synptons
can be related to physiol ogical, psychological, or socia

factors.”

“ pavis, 771 S.W2d at 330.

“1 KRS 625.090(3)(a).
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Appel | ant does not dispute the fact that she has been
di agnosed as nentally ill within the neaning of
KRS 625.090(3) (a) and 202A.011(9) by qualified health
prof essional s on nore than one occasion. Wen she was
approximately 17, she was admtted to Rivendell Psychiatric
Hospital for pulling a knife on her nother.* There, she was
di agnosed as a paranoi d schi zophrenic. Then, on July 5, 2000, *
she admitted herself to the psychiatric unit of Lourdes
Hospital. Her synptons included excessive crying, panic

4 and concern over her

attacks, nood sw ngs, severe depression,*
inability to deal with an abusive relationship or to care
properly for the children.* She also heard voices telling her
to harmthe children or herself. Appellant was di agnosed as

suffering from bi polar affective disorder and post-traumatic

stress disorder (PTSD)* and having borderline personality

“2 The exact date or length of this hospitalization is not in the
record.

3 This is when Appellant first entrusted the custodians with the
chil dren.

4 Appel | ant had stopped taking prescription anti-depressant
medi cat i on.

4 Appel | ant was described as very candid and renorseful about her
abuse and negl ect of the children.

“ The trauma triggering the post-traumatic stress was identified as a

combi nati on of factors: she was sexually abused as a young child by

a man; her nother severely physically and verbally abused her; and

her then-husband, H R, physically abused her and the children.
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di sorder traits.?

Appel l ant’ s hospitalization on this occasion
was, again, precipitated by an act of violence. Immediately
bef ore she was hospitalized in July 2000, she held a knife to
the throat of a man in her honme because she said he had abused
her and she was enraged. The nman called her nanme repeatedly to
make her take the knife away; but, due to her nental ill ness,
Appel lant felt as if she could not hear himor could not
recogni ze her owmn nane. He finally got her attention by
poi nting out that the children were watching. She then threw
hi m out of the house. She has no nenory of what happened to the
children, who were then 1 and 3, after that.* Appellant was
treated at Lourdes and after her release with |ithiunf® and
psychot her apy.

In approximately late May 2001, Appellant suffered a

rel apse and was voluntarily admtted into Western State Hospital

for mental illness on May 30, 2001.°° For about a week or so

47 Psychiatrist Dr. Thomas G eisaner, who treated Appellant while at
Lourdes Hospital and periodically after her release from Wstern
State Hospital, described characteristics of borderline personality
di sorder as follows: a tendency toward chaotic personal
rel ati onships, fear of abandonnent, poor self-esteem and the
occasional loss of reality. The main treatnent is psychot herapy.

“ This corresponds with testinony that the children were frequently
dirty, hungry, and unsupervised while they lived with Appellant and
H R

 Lithiumis used to regul ate bipolar affective disorder.

 Dr. Geisamer specul ates that Appellant’s relapse may have been due

to a change ordered by another physician in the dosage of her
['ithium
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bef ore she was hospitalized, Appellant felt that her thoughts
were racing uncontroll ably and that she m ght expl ode. She
heard so many voices in her head that people speaking to her
sounded nuffled. More om nously, she felt the urge to
physically hurt MB., her current husband with whom she was then
living, for no reason. She also began flying into rages and
destroyi ng househol d objects. And she would also hide in
closets fromMB. for hours at a time for no apparent reason.
Despite his awareness of her history of serious nental illness,
M B. just thought that Appellant seenmed a little “jittery.” She
told M B. that she needed her nedication changed. However,
there is evidence that Appellant made no nove to go to the
hospital until the custodi ans persuaded her to do so. Even
then, M B. recomended that she not nake any hasty deci sions
about going to the hospital. However, he now admts that she
shoul d have been admtted to the hospital for an adjustnent of
her nedication. Wile at Western State Hospital, Appellant’s
medi cati on was changed; and, afterward, she received additiona
t herapy and counseling. There is no evidence that she has had a
rel apse requiring hospitalization since Appellant was rel eased
fromWestern State on June 12, 2001

Appel | ant does not dispute that she has a history of
serious nental illness and continues to need nedication to treat

it. However, she points to the testinony of Dr. G eisaner, who
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offers his opinion that she is now well enough to be a fit
custodian for the children. She points out that no expert
medi cal testinony to the contrary was presented. However, she
cites no authority for the proposition that Appellees are
requi red to produce such evidence so we do not find this to be
di spositive. Notwithstanding Dr. Geisaner’s testinony, there
is substantial evidence to support the Famly Court’s concl usion
that Appellant’s nental illness still may inpair her ability to
care for her children. H's opinion seens based, in part, on his
belief that Appellant is fully conpliant in taking her
medi cati on. However, Appellant has a docunented history of not
t aki ng her nedication when she lived with H R> And Cabi net
soci al worker Peggy Howard testified that Appellant has told her
on occasion during home visits that she has run out of
medi cation. MB. testified that Appellant “al nost al ways”
remenbers her nedication and that he rem nds her if she forgets,
but he also admtted that his job keeps himaway fromthe house
sonet i nes.

Dr. Geisanmer also appeared to be under the inpression
t hat Appellant i medi ately recogni zed that she was
deconpensating in May 2001 and pronptly admtted herself to a

psychi atric hospital entirely of her own initiative. But the

X H R encouraged this behavior, however, by disparaging psychiatry

and psychol ogy and assuring Appellant that she did not need her
medi cat i on.
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record shows that neither Appellant nor her husband, MB., took
sw ft, appropriate action until the custodi ans intervened,
approxi mately one week after synptons of Appellant’s nental
illness manifested. |If such a situation arose again, the odds
of a nental health professional intervening in a tinely fashion
are not good because Appellant is not involved in any regul ar
psychot herapy or counseling. She only sees a nental health

pr of essi onal once every three nonths to get her prescription
refilled.

We do not nmean to dimnish Appellant’s efforts to take
charge of her nental illness. The record shows that Appellant’s
mental health and parenting skills are greatly inproved. But it
al so shows that she continues to be seriously nentally ill and
t hat she does not have an adequate support systemto avert
potential mental health crises. Therefore, there is substantia
evidence in the record to support a finding that she is an unfit
not her because of her severe nental ill ness.

Regar dl ess of whether we woul d have reached the sane
conclusion, we nust affirmthe Famly Court’s determ nation that
Appel lant is an unfit nother because there is substantia
evi dence to support the trial court’s findings of fact on which
the determ nation is based. The Family Court did not abuse its

di scretion.
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BEST | NTEREST OF THE CHI LDREN

Appel  ant al so chal l enges the Famly Court’s
determnation that it would be in the children's best interest
t hat permanent custody be awarded to the custodians. The
primary basis for Appellant’s challenge is Dr. Geisaner’s
opinion that the children should be restored to Appellant. W
find it significant that Dr. G eisanmer has never net the
children or the custodi ans, much | ess observed the children
interacting wwth the custodians. So the Famly Court was well
within its discretion in discounting his opinion on this matter.
At the sanme tine, there is strong evidence supporting the Famly
Court’s finding that the children have formed strong bonds, not
only with the custodians, wth whomthey have |ived since they
were 1 and 3, respectively, but also with the custodian’s
extended famly, including their daughter, S.B.’s sister, and
S.B.’s parents. Mdreover, there was expert testinony to the
effect that interrupting these relationships would be especially
traumatic to the children. Both children have been di agnosed
with PTSD, which nakes it nore difficult for themto adjust to a
new situation. Both children are special needs chil dren,
devel opnental | y-del ayed in a variety of areas, especially
speech, for which continuing therapy is needed. These
devel opnent al del ays were not diagnosed nor treated until the

children resided with the custodi ans. There is evidence that

-22-



since coming to live with the custodi ans and recei ving
appropriate therapies, both children have inproved in certain
areas, with CN.R making particular progress.*® S.S.R has also
been di agnosed with bipolar affective disorder, for which she is
now being treated. There was al so evi dence presented that the
children were aware of the ongoing custody dispute and found it
stressful.

We find no abuse of discretion in the Famly Court’s
determ nation that it is in the best interest of the children
t hat permanent custody be awarded to the custodians. There is

substanti al evidence to support this decision.

PETI TI ON FOR | MVEDI ATE ENTI TLEMENT TO CUSTODY

As previously noted, the Famly Court transferred
Appel lant’ s petition for inmediate entitlenent to custody of the
chil dren under KRS 620.110° to the Circuit Court because it

deened it, in essence, an appeal of the Famly Court’s tenporary

%2 Both of the children were once eligible for S.S. 1. paynents on the

basis of their disability due to their conbination of devel opnenta
del ays, but C. N R has inproved so much that she is no | onger
consi dered di sabl ed.

53 KRS 620.110 states as foll ows:

Any person aggrieved by the issuance of a tenporary renpva
order may file a petition in Crcuit Court for inmediate
entitlement to custody and a hearing shall be expeditiously
hel d according to the Rules of Civil Procedure. During the
pendency of the petition for inmmedi ate entitlenent the orders
of the District Court shall remain in effect.
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custody order. The Circuit Court then dism ssed the petition on
the grounds that “"K. R S. 620. 110 does not provide a renedy or an
appeal to the Crcuit Court for the nodification of a Tenporary
Custody Order.”

Contrary to both courts’ assunptions, a petition for
i mredi ate entitlenment to custody under KRS 620.110 is not an
appeal of a tenporary custody order. It is an original action.
There have been no cases construing KRS 620.110 since its

enact nent , >*

and the legislative history provides no guidance to
the statute’s construction.® But in determining |egislative
intention, courts may ook to the act as a whole, the | aws of
the state in force at the tine of its passage, and to such other
prior or contenporaneous facts and circunstances as may throw
light on the General Assenbly’s intention.® The General
Assenbly is presuned to have know edge of existing |laws and

their construction.® Generally, words and phrases shall be

construed according to the common neani ng and usage.®® But words

54

Enact. Act. 1986 ch. 423, § 72, effective July 1, 1987.
* The statute was passed as one section of an act entitled “An Act
related to the Kentucky Unified Juvenile Code,” a |arge, omnibus act
contai ning over 280 sections. The section of the Act which becane
KRS 620.110 was never anended.

° Kinser Sheet Metal, Inc. v. Mrse, 566 S.W2d 179, 181 (Ky. App.
1978) .

> Baker v. Wite, 251 Ky. 691, 65 S.W2d 1022, 1024 (1933).

58 KRS 446. 080( 4).
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whi ch have acquired particular neaning in the |aw as terns of

art nust be construed according to that neaning.>® Examning the
common | aw i n exi stence when KRS 620. 110 was enacted nmakes it
clear that the statute nerely codified the comon |aw right for

i medi ate entitlement as described in Galloway v. Pruitt.® The

statute enploys not only the same termof art for the conmon | aw
cause of action but sets forth the sane procedures. %

Hi storically, a comon |law petition for imedi ate
entitlenment was an original action “in the nature of habeas

cor pus. " 62

Since the statutory petition for imredi ate
entitlement under KRS 620.110 nerely codified the existing
common law, it, too, is an original action. Therefore, the
Fam |y Court and Circuit Court both erred in treating
Appel lant’ s petition for inmediate entitlenent pursuant to
KRS 620. 110 as an appeal of the tenporary custody order.
But any error in the treatnent of the Appellant’s
i mredi ate entitlenment to custody is nobot. A common | aw petition

for imedi ate entitlenent to custody had no preclusive effect in

a later action to determ ne long-termor permanent custody; a

® Revenue Cabinet v. JRS Data Systems, Inc., 738 S.W2d 828, 829
(Ky. App. 1987), KRS 446.080(4).

60 469 S.W2d 556, 558-559 (Ky. 1971).
61 Conmpare Id. and KRS 620. 110.

62

Moore v. Dawson, 531 S.W2d 259, 262 (Ky. 1975).
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court would be free later to award | ong-term or pernanent
custody to another party.® The sane holds true for a petition
under KRS 620.110. Therefore, even if Appellant had been

awar ded custody of the children through her petition for

i mredi ate entitlenent, the Famly Court could still have awarded
per manent custody to the custodians. Qur disposition of the
Fam |y Court’s order awardi ng permanent custody to the

cust odi ans on the grounds that Appellant is an unfit nother
renders Appellant’s earlier petition for imedi ate entitl enent
to custody noot.®% Therefore, we need not address the merits of

this appeal related to this petition.

CONCLUSI ON

There is substantial evidence in the record to support
Appel l ant’ s parental unfitness, including but not limted to
evi dence of physical and nental abuse, enotional harm neglect,
and nental illness. There is also sufficient evidence to
support the fact that it is in the best interest of the children

t hat pernmanent custody be awarded to the custodians, J.R and

6 Gall oway, 469 S.W2d at 557-559. See al so Dake v. Timmons,
283 S.W2d 378, 379-380 (Ky. 1955) (relying on nodified habeas
corpus proceedings to deal with i medi ate physical custody of a
child, a procedure which preceded the conmmon | aw petition for
i medi ate entitlenent to custody).

6 A different result might be required if the physical custody of the
children were a factor in the decision to award permanent custody to
the custodians, as it mght be if it were based on a finding that
t he custodi ans were de facto custodi ans.
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S.R, with whomthey have bonded and with whomthey have resided
since July 2000. Therefore, we affirmthe Famly Court’s
Novenber 10, 2003, order awardi ng pernmanent custody of the
children to the custodi ans. Because our disposition nakes the
i ssue of Appellant’s earlier petition for imediate entitl enment
to custody under KRS 620. 110 noot, we also affirmthe Crcuit
Court’s July 14, 2003, order dism ssing Appellant’s petition for
i medi ate entitlenment and its August 19, 2003, order dism ssing
Appel lant’ s notion for reconsideration.

KNOPF, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS I N RESULT ONLY.
BRI EFS FOR APPELLANTS: BRI EF FOR APPELLEES:

Li sa A. DeRenard NO BRI EF FOR APPELLEES
Bent on, Kent ucky
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